
 

 

 

    

. ue ~ . wer

cf ca f @}
402257

1 IN THE UNITED STATES DISTRICT COURT

2 FOR THE DISTRICT OF HAWAII

3

41/THE PEOPLE OF BIKINI. by the BIKINI ) CIVIL ACTION NO. 75-348

COUNCIL; Maqistrate: )
5 Scribe; } .

| and ) 4

6 )
)

7 Plaintiffs, )

Ve )
8 )

-)
9 || ROBERT C;: SEAMANS, JR., Administrator, )

United States Energy Research and } Flesh a. (ue
10 Development Administration; WILLIAM J. ) pepaey TRG He THE

STANLEY, Director, Pacific Area Support )
11|| office, United States Energy Research )

and Development Administration; JAMES R.)
12!| SCHLESINGER, Secretary of Defense; KENT ) / -

FRIZZELL,Acting Secretary of Interior; ) 30.
13 FRED M. ZEDER, Director, Office of ) Bi -. :

Territories, United States Department ) (Sy citer ST
14}}of Interior; EDWARD C. JOHNSTON, High  ) Uepiby

Commissioner, Trust Territory of the )
15 Pacific Islands; OSCAR DEBRUM, District }

Administrator, Marshall Islands )
16 District, Trust Territory of the )

Pacific Islands; and GERALD R. FORD, )
17 President of the United States, )

) .
18 Defendants. )

. | VACY
20 AMENDED MOTION FOR PRELIMINARY INJUNCTION PRI

AND

21 NOTICE OF MOTION

22\| JONATHAN M. WEISGALL EDWARD C. KING

Covington & Burling DANIEL H. MACMEEKIN
25|}888 ~- 16th Street, N.W. THEODORE R. MITCHELL

Washington, D.C. 20006 ANN E. ALLEN

24\|Telephone: (202) 452-6218 Micronesian Legal Services Corp.
Telex: (98-593 Central Office

25||\Cable Address: Covling P.O. Box 826
. Saipan, Mariana Islands 96950
26 ||PAUL ALSTON Telephone: 6228/6471/6472

STANLEY E. LEVIN Cable Address: Microlex
27 |\;Legal Aid Society of Hawaii

Suite 404 GEORGE M. ALLEN

28)|/200 N. Vineyard Blvd, THOMAS G. MATTSON
Honolulu, Hawaii 96817 Micronesian Legal Services Corp.

29||Telephone: (808) 536-4302 Marshalls Office
P.O. Box 376

30 Majuro, Marshall Islands 96960
Telephone: 227

Jl Cable Address: Microlex

82 oe/ PASO
REPOSITORY 7

DOEWV BEST COPY AVAILABLE
COLLECTION 7

BOX No. Le Be
Bliitiny - ‘trariod FA

£4 Adair: ted

. ; "4 FA DAT 0SO520 0 IAAMYTOe

ACT MATERIAL REMOVED

 



o
O

WI
F
H

FF
w
D

y
n

N
M

NH
N

H
Y

B
Y

w
D

NH
N

ON
Y

OU
ND

OU
DN

hl
UD

PL
E
U
U

P
l
e
o

O
S
Y
O
U
o
e

oO
o

o
O

~
O
o
C
o

w
N
w

Y
F

O
o

0
O
b

N
Y

O
m

T
H

f
F

O
F

Ww
W

K
F

O
C

  

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAIT

THE PEOPLE OF BIKINI, etc.,

Plaintiffs,

Vv. Civil No. 75-348

ROBERT C. SEAMANS, JR., et al.,

Defendants.
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AMENDED MOTION

FOR
PRELIMINARY INJUNCTION

COME NOW the plaintiffs, pursuant to Rule 65, F-R.Civ.P.,

28 U.S.C., and upon the basis of the verified complaint heretofore |

filed in this action, and upon the memorandum and affidavits

accompanying plaintiffs' original motion for preliminary

injunction, hereby amend and withdraw the original motion and

move the Court to grant them preliminary relief as follows:

I. Enjoin each and all of the defendants from

proceeding further with the Bikini Resettlement Program, or any

aspect or part thereof, until the defendants have complied with

the requirements of the National Environmental Policy Act ("NEPA"),

42 U.S.C. § 4321 et seq., by:

A. Completing a comprehensive, systematic,

interdisciplinary, integrated study and analysis of the potential

impact of the Bikini Resettlement Program upon the quality of the

human environment at Bikini Atoll, and 1.

Bs Compiling a detailed environmental impact

statement setting forth the foregoing study and analysis, and

Cc. Carefully and thoroughly reviewing and

considering the contents of that environmental impact statement

in developing final plans for proceeding with the Bikini

Resettlement Program.

9052064
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II. Enjoin the defendants to immediately commence, and _

carry out with all due deliberate speed with maximum reasonable

consultation with plaintiffs, the comprehensivé, integrated

environmental impact study and analysis referred to in

paragraph I., supra, and to include in the study,

A. A comprehensive radiological survey and

analysis of Bikini Atoll, including investigation and discovery

of all radioactive materials in the Bikini Atoll ecosystem;

investigation and analysis of the distribution, concentration

and re-distribution of radionuclides in the Bikini ecosystem;

investigation and analysis of the potential effect upon the

People of Bikini of all radioactive materials in the Bikini

Atoll ecosystem: and investigation and analysis of remedial

measures to remove radioactive materials from the Bikini Atoll

ecosystem, and

| B. A comprehensive and careful investigation

and analysis of means to accomplish resettlement of the People

of Bikini to Bikini Atoll at the earliest possible time in a

condition of social, economic and physical well-being.

III. Enjoin defendants from reprogramming or otherwise

diverting any and all funds previously requested, appropriated

or earmarked for the Bikini Resettlement Program.

IV. Enjoin defendants to submit to the Court within

thirty (30) days, a detailed plan for funding, carrying out,

and completing a special radiological study of the Bikini

People now residing, or formerly residing within the past

ten (10) years, on Bikini Island at Bikini Atoll, said study to

A. be made by a panel of at least three scientists,

| not presently employed by or affiliated with defendants, approved

by the Court and plaintiffs;

B. include at least the following elements for each

person now residing on Bikini Island:

9092065

 



o
o

VQ
A

O
H

F
f

WF
DY

FE
F

,
ob
o

NH
N

Hh
HD

HY
HN

HN
NH

NY
HE

E
F

KP
F
Y

o
~~

fo
oO

FF
BU

YN
YF

OD
Oo

O
B

NN
H
D

a
ot

to
a

°

 

A
o

w
o
e

b
o

v
u

F
OO

©  

‘ 1. the taking and analysis of individual

medical history, including any previous radiation exposure;

2. a complete physical examination;

3. a complete blood count, including a blood

chemistry profile;

4. urinalysis, including assays for all

radionuclides;

5. in vivo measurements for all radionuclides,

including plutonium-239 in the chest;

6. roentgenograms of the lateral skull, chest,

pelvis, knee and elbow, feet and teeth;

7. pulmonary cytology;

8. chromosome analysis; and

9. any other procedures deemed to be advisable’

or necessary by the independent scientists engaged to conduct

the study;

C. include evaluation of all available data on the

radiocontamination of Bikini Island, including the kinds and

concentrations of radionuclides in the soil, flora, groundwater,

and air;

D. include evaluation of all available data on the

external radiation dose;

E. be supported by defendants in at least the

following ways:

1. by provision of the necessary funds;

2. by provision of the vessel LCU-Liktanur for

transportation;

3.. by provision of the necessary equipment;

4. by provision of all available information

and data to the panel of independent scientists on the

radiocontamination of Bikini Island, including the kinds and

concentrations of radionuclides in the soil, flora, groundwater,
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and air, and all available information and data on the external

radiation dose;

F. by provision of any and all technician and

laboratory assistance which, in the view of the independent

scientists, is necessary; and

G. by provision of such other assistance, including

but not limited to assistance in transportation, communications,

and funding, as is necessary for the prompt and careful completion

of the study.

DATED this /*% day of CeLieber , 1973”.

JONATHAN M. WEISGALL

covington & Burling
B88 - 16th Street, N.W.

Washington, D.C. 20006
Telephone: (202) 452-6218

Telex: 98~593
Cable Address: Covling

PAUL ALSTON

STANLEY E. LEVIN

Legal Aid Society of Hawaii
Suite 404
200 N. Vineyard Blivd.
Honolulu, Hawaii 96817
Telephone; (808) 536-4302

9052067
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Respectfully submitted,

EDWARD C. KING

DANIEL H. MACMEEKIN

THEODORE R. MITCHELL
ANN E. ALLEN

Micronesian Legal Services Corp.
Central Office
P.O. Box 826

. Saipan, Mariana Islands 96950
Telephone: 6228/6471/6472
Cable Address: Microlex

GEORGE M. ALLEN
THOMAS G. MATTSON
Micronesian Legal Services Corp.
Marshalls office
P.O. Box 376

Majuro, Marshall Islands 96960
Telephone: 227
Cable Address: Microlex

Attorneys for Plaintiffs
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. FRIZZELL, Acting Secretary of Interior;

  

*

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

THE PEOPLE OF BIKINI. by the BIKINI

COUNCIL: Magistrate;
Scribe:

and

Plaintiffs,

Vv.

)
)
)
)
)
)
)
)
)
)

ROBERT C. SEAMANS, JR., Administrator, )
United States Enerqy Research and ):
Development Administration; WILLIAM J. )
STANLEY, Director, Pacific Area Support )
Office, United States Energy Research }
and Development Administration: JAMES R.)
SCHLESINGER, Secretary of Defense; KENT )

)
)
)
)
)
}
)
)
)
)
)
)
)

FRED M. ZEDER, Director, Office of

Territories, United States Department
of Interior, EDWARD C. JOHNSTON, High
Commissioner, Trust Territory of the
Pacific Islands; OSCAR DEBRUM, District
Administrator, Marshall Islands
District, Trust Territory of the
Pacific Islands; and GERALD R. FORD,
President of the United States.

Defendants.

 

NOTICE OF MOTION

TO: ALL DEFENDANTS

PLEASE TAKE NOTICE that the Plaintiffs' Amended Motion for

Preliminary Injunction will be presented before the Honorable

Samuel P. King, Judge of the above-entitled Court, in his

Courtroom in the Federal Building, Honolulu, Hawaii, on

the day of ’ 197, at

the hour of o'clock -M., Of said day, or as soon
rrr

thereafter as counsel can be heard.

DATED: Honolulu, Hawaii,
 

   
  

Lo?
Attorney for Pfaintiffs
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STANLEY, Direc®
Office, United Sta ed

4

FRED M. ZEDER, Director, Office of
Territories, United States Department
of Interior; EDWARD E. JOHNSTON, High
Commissioner, Trust Territory of the
Pacific Islands; OSCAR DEBRUIM. District
Administrator, Marshall Islands
District, Trust Territory of the
Pacific Islands; and GERALD R. FORD,
President of the United States,

Defendants.
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JONATHAN i}. NEISGALL
Covington & Burling
888 - 16th Street, N.W.
Washington, D. C. 20006
Telephone: 202-452-6218
Telex: 89-593
Cable Address: Covling

PAUL ALSTON

STANLEY E. LEVIN

Legal Aid Society of Hawaii
Suite 494 .
200 N. Vineyard Blvd.
Honoluixz, Hawaii 96817
Telephone: 308-536-4302
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MOTION FOR PRELIMINARY INJUNCTION

. Ny

By this Morion Plaintiffs request that this Court

grant prelinicary injunctive relief pursuant to Rule 65,

T.R.C.P.

Factual support for the preliminary injunction

t3 found in ine Verified Complaint and the affidavits which

2re@ attached co this motion and incorporated herein by

reference. in index to the affidavits, listing them by

author and suaject matter, follows the signature page of

tcais motion.

On tne basis of the facts set forth in the Verified

complaint anc in the affidavits attached, we resvectfullv

submit that >ermanent and irreparable injury is taking place

now and will continue to take olace unless this Court grants

rais motion sr prelininary injunetion anc orders prelininary

intumetive - Lief as set forrh below.

Tv. Plainctifis hereby seek the following preliminary

ctumetive 2 liet:

- Moree wr ACOESS TD LIALATOLL

i
t
y

orinciztal means o ur w
s

iDtransportation vithin

—_ ——

Lo Velie —~

9052011



vsnall Islands consists of field trip ships operated by theie

Division of Transportation of the Trust Territory Government

or privately operated ships, subject to the regulatory

authority of the Trust Territory Government. During the

past several years approximately 75 people, most of them

menbers of the Bikini community, have taken up permanent

residence in some of the 40 concrete houses constructed on

Bikini Island, Bikini Atoll. The field trip ships and other

ships subject to Trust Territory Government regulations

continue to provide a means of access to Bikini Atoll.

Statements of representatives of the United States

Atomic Energy Commission (AEC) and United States Energy

Research and Development Administration (ERDA) have given

the People of Bikini a basis to believe return to Bikini

He toll is a safe thing for them to do. In other words,

Defendants have collectively acted to create a presently

existing situation in which some members of the Bikini

People may go to Bikini for the purpose of permanent residence

there.

Completion of a valid radiological survey of

Bikini Atoll may show that permanent residence in the Atoll

is not acceptable on any practical basis, or completion of

ucn a survey may show that residence on Bikini Atoll mustw

be made subject to conditions not presently known. Thus,

anv verson who now goes to Bikini may face a need for further

relocation upon completion of a radiological survey.

‘ury mav ensue from either the need for further

velrtiation or irom radiation exposure incurred while at

To prevent such irreparable injury, this Court

9052012



1
s7iuld strietly limic access to Bikini Atoll, with an injunc-

ction providing that the Defendants must prevent anyone from

using the means of transportation presently available to

take up permanent residence at Bikini except under such

conditions as the Court may order.

The Court should not permit any person to take up

permanent residence at Bikini Atoll unless that person is

fully apprised of the potential risks which attend such a

relocation, with that advice to be given in Marshallese if

the >erson does not read or understand English, and with

further condition that the Defendants, particularly ERDA,

should agree to bear the expense of all future needs with

regard to health care, shelter and nutrition, and any neces-

s2zr further relocation, of any person who, notwithstanding

advice as to risks, may, nevertheless, decide to return to

Bikini Atoll.

II. CONTINGENCY PLANNING FOR RELOCATION OF PRESENT BIKINI

ISLAND RESIDENTS.

Completion of a valid radiological survey with

-2zard to Bikini Atoll may well show, on the basis of the

y
y reliminary results of the 1975 survey, that permanent

residence on Bikini Island is unacceptably risky, no matter

“nat precautions are taken. Alternatively, such a survey

—ayv reveal that risks may be minimized by the taking of

ciditional precautions not presently recommended. That

uifermation may de available within a matter of davs after

an aerial vaciacion survey cogecher with

i
tconsideration of prosable patirerns of Life style oF versons

eiipeected to live on Bikini Atoll. In the event the information

W
w

9052013 :



obtained from such a survey does indicate a need for reloca-

zion of the persons presently living on Bikini Atoll, that

relocation snould not await further months of study and

planning. Contingency planning for the possible need for

further relocation of the present Bikini Island residents

snould be undertaken immediately in order to prevent further

irreparable injury to them by way of additional radiation '

exposure. This Court should order the Defendants to submit

such a contingency plan within sixty days after entry of the

preliminary injunction.

III. REQUIREMENT FOR INFORMATION IN MARSHALLESE AS WELL AS

ENGLISH.

While most of thePeople of Bikini do not read or

understand the English language, virtually all are well

educated persons who read Marshallese. Much of the willingness

on the part of the People of Bikini to accept the risks of

movement to Bikini has been based on the failure on the part

of Defendants to furnish them with scientific information

known to Defendants. Ultimately, it is the Bikini People,

not the Defendants who must make the decisions as to where

they will live. They can only participate in those decisions

on a meaningful basis if they are furnished necessary informa-

sion in their own language. So long as information known to

Defendants is withheld from the People of Bikini by means of

Failure to translate it into Marshallese, the People of

3ikini will continue to be irreparably injured by their

inability to particivate in making decisions which affect

mem. The Court should order Derendants to furnish all further

-ateriai information, such as renorts, inter-acency communications,

tne Radiological Survey Resort, Environmental Impact Statement

9052014



and Master Plan, together with related material in Marshallese,

as vell as Englisa.

Iv, IMMEDIATE EXAMINATION OF PERSONS WHO HAVE BEES

PLACED AT RISK

August 12, 1968 was the date of inception of the

Bikini Resettlement. On that date President Lyndon B.

Johnson announced the availability of Bikini Atoll for

return to the Bikini People. Verified Complaint " 60. Ina

press release on the same cate AEC deemed its own role in

the decision to initiate the Resettlement "greatly satisfying’.

The decision to initiate the Resettlenent,,simul-

taneously announced by AEC and the President, was based ona

1967 radiation survey of Bikini Atoll, performed by‘the AEC

and an evaluation of the results of that survey by an Ad Hoc

Committee, most of whose meabers had active AEC ties at the

time they served on the Committee.

As a result of the 1967 survey and the 1968 report

of the Ad Hoc Committee, the Bikini Resettlement was begun,

leading eventually to clean-up of debris and scrud vegetation

on the islands of Bikini and Eney, replanting of Bikini and

Eneu with coconuts, pandanes, and breadfruit and construction t

of Phase I Housing (consisting of 40 houses) on 3ikini Island.

Marshallese laborers, including some mexbders of the

People of Bikini, were used for the work on Bikini Island.

After construction of the Phase I Housing, several 3ikini

families voluntarily moved back to Bikini Island, including

the family of one of the Plaintiifs in this

action.

presence approuimately 75 seopie live on Zikini

Island and pernaps as many 2s 100 to 150 peosie have deen

placed at risk as a result cof their presence om 3ikini Island,

exposed to what are now knoim to be very high levels of

5052015 -:- PRIVACY ACT MATERIAL REMOVED
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external gamma rediation, for substantial periods of time.

As shown by his affidavit, and

his family are among those who have been exposed to high

radiation on Bikini Island over substantial time. Meanwhile, .. ——

for reasons made clear in his affidavit, he and others wr

similarly situated, have experienced a total loss of con-

fidence in health care monitoring offered first by AEC and

now by ERDA, under the direction of Dr. Robert Conard. Dr.

Conard is a member of the staff of the Brookhaven National

Laboratory at Upton, L.I., New York. Brookhaven was formerly

an AEC institution and is now associated with AEC'ssuccessor

agency, ERDA. a

Clearly and others similarly

situated are entitled to immediate examination of the type

prayed for in the Verified Complaint. It is equally clear

that whatever Dr. Conard's credentials may be,

and others similarly situated have no confidence in his

concern for their wellbeing. In order that the Bikini

People may have confidence in the results of whatever evaluation

is made of those who have been placed at risk, the evaluation

must be made by scientific personnel independent of either

4=C or ERDA as to whose selection the People of Bikini have

had some meaningful role.

This Court should order that scientific evaluation

of the type oraved for in the Verified Complaint be made

immediately available to and his family and

ail of the persons who now reside on Bikini Island and to all

th‘gx. persons wno have been on Bikini Island for substantialco
g

PRIVACY ACT iircRiat SMC 2
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teriods of time, with a requirement that =RDA furnish technical

assistance anc facilities for the examinations which must be

made, including its vessel Liktanur. ERDA should be ordered

to contract with the scientific personnel approved by the

Court to carry out the examinations and, where indicated,

treatment.

Arrangements for these examinations should be

implemented with maximum possible speed in order that such

treatment as may be indicated of the exposed persons can be

commenced aS soon as possible. The Court should order ERDA

to contract with scientific personnel to make the examinations

in not nore than five days after the date of the entry of

the preliminary injunction order and should order that the

vessel Liktanur depart from its base at Kwajelein Atoll for

Sikini Island not more than 10 days after the date of entry

of che preliminary injunction. The Court should further

order that the Department of Defense, which maintains extensive

logistical support facilities at the Kwajelein Missile Range

provide all necessary support personnel and equiprent for

carrying out examinations of the persons at Bikini Island as

rromptly as possible.

7, PROHIBITION OF COMMUNICATION ~

Departmenz of Interior, as the egency specifically

charged with responsibility for administration of the Trust

grritory, cannot realistically be expeccad to cease communi-

ions with any of the citizens of tilercnesia. ERDA, how-

ver, has no runecticnal need to communic2i2 on an otficial

citizens of the Trust Territory.with anv of in mM

Cfficial communication by representatives of first AEC and

905201)



ERDA with the People of Bikini has been the cause of much of

tne damage already done to the Bikini community.

For example, it was AEC's recommendation that the

People might go back to Bikini Island without appreciable

risk of exposure to radiation which lead to willingness on

the part of Bikineans, such as to actually

take their families and return to Bikini.

By August and September, 1975, communication fron

different ‘agencies of the United States Government to the

People of Bikini had become totally contradictory.

At the same time a representative of ERDA was at

Kili telling the People of Bikini that Bikini Island was

“safe'' and that he would himself have no reservation about

living there, the Department of Interior was announcing

orficially in Washington that the further Resettlement of

Bikini Island must be stopped because of the apparent risks

of radiation based on the August 1975 preliminary reports by

ERDA.

For the People of Bikini, who have heard these

conflicting statements only in spoken form, in English

translated into Marshallese, without opportunity to review

the underlving scientific or technical documents in their ~~

own language, the result has been confusion and heartbreak. 7 eee

By their own terms, the August 1975 ERDA documents

are so orelixinary in nature that expression of conclusions

as to sazetv of Bikini Island is not warranted. The docu-

manmis themselves state that many tests have yet to be com-

plecec, including such vitally important tests as that of

radioaccivizy of ground water at Eneu Island.

the People of Bikini have a strong desire to

PRIVACY ACT MATERIAL REMOVED
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veturn to their homeland if, that is possible. Particularly

among the older people, for whom the past thirty years have

been an exile, the desire to go home is overpowering.

Until completion of a valid radiological survey

and analysis of it and completion of examinations of those

who have been at risk, there will not be any point at which

there is any real need for the People of Bikini to hear from

ERDA. Promises of a Resettlement by AEC and ERDA have not

been fulfilled and, clearly, are not going to be fulfilled

within the next several months.

Further communication by ERDA to the People of

Bikini is likely, at this point, only to further confuse the

process they must go through of evaluating the risks thev

face.

In order to facilitate the orderly transmission of

substantial bodies of technical information to the People of

Bikini in Marshallese, this Court should enjoin all Defend-

ants except the Department of Interior and the Trust Territory

Government from official communication with the People of

Bikini except for such communication as has either specific

Court approval or the consent of Plaintiffs and their counsel.

VI. COMPLETION OF RADIOLOGICAL SURVEY

The Enewetak Radiological Survey, completed in

1973, at a cost of more than $3,000,000 sets a minimum standard

for the quality of comprehensive radiological survey which must

be performed with regard £0 Bikini Atoll in order to make it

rossible for the People of Bikini to determine whether ine Me

“ish to expose themselves to the risk of rac ration at tne Mf

nomeland.
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As shown by the Verified Complaint, all of the

agency Defendants are agreed that the radiological survey

performed thus far at Bikini is inadequate to the need for

information, on the part of not only the Bikini People, but

also the Defendant agencies.

It is clear that compliance with the National

Environmental Policy Act (NEPA) can only be attained by

zirst completing a valid aerial radiological survey, then

analyzing the data from the survey as well as the data from

evaluation of persons who have been exposed to radiation on

Bikini Island.

Without completion of an aerial radiological

survey, there cannot ever be NEPA compliance. Furthermore,

so long as a radiological survey is not completed, the

People of Bikini are precluded from making any decisions as

to wheré they will live or what will be their future.

Irreparable injury is thus ongoing so long as the information

to be gained from a survey is unavailable.

Obviously, the survey is not going to be completed

unless it is, at some point, begun. ERDA itself expressed a

willingness to start a radiological survey in April 1975.

Verified Complaint § 74. Request was made that the Depart-

ment of Defense provide helicopters necessary to such a

survey. The Department of Defense did not bother to reply

to the March 1975 request from Department of the Interior

for helicopter support until May 29, 1975, almost three

months later. As 44 76-79 of the Verified Complaint show,

Leiters from one cabinet cfficer to another went all the way

around the sorn Zrom ERDA to Interior to Defense and back

again but no helicopters were provided and no aerial radiological
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survey was conducted. All parties concede the need for a

survey. Until the survey has started, irreparable harm will

continue and there will be a continuing failure to begin

even minimal compliance with NEPA requirements.

This Court should order the several government

agency Defendants to quit passing the buck and get on with

the job of completing an aerial radiological survey of

Bikini and such other Northern Marshall's Atolls as are

necessary to draw valid conclusions as to the risks of

radiation posed by the Bikini Resettlement and so that the

irreparable injury to which the People of Bikini have been

subjected can come to an end at the earliest possible date

and so that all of the agency Defendants can come into

compliance with requirements of NEPA at the earliest possible

date.

It is requested that this Court order the several

agencies to commence actual onsite aerial radiological

surveillance no later than 30 days after the date the pre-

liminary injunction is issued and order that the aerial

radiological survey be completed no later than 120 days

after the date of the Court's order.

VII. INDEPENDENT ANALYSIS

As stated above, the People of Bikini have utterly

lost faith in the conclusions which have been expressed to

canem by first AEC then ERDA. They cannot make decisions

virn which they, as a community, are satisfied, unless thev

have coniidence in the sclentizic advice upon which those

cecisions must be based. Furthermore, compliance with NEPA

requires an ability for analysis of technical cata independent
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iron persons responsible for operational levels of agency

rrojects.

Therefore, this Court should order that ERDA

contract with a panel of competent scientific personnel

approved by the Court for the purpose of analysis and

evaluation of the data produced by aerial radiological

surveillance.

As the aerial radiological survey will probably

require a minimum of 60 days for completion, after the date

the helicopters are on site, the Court has several months

within which to review-with the parties the selection of a

panel for analysis of the data produced by the surveillance.

ERDA should be required to contract with independent experts

approved by the Court no later than 60 days after the date

of entry of the preliminary injunction for analysis of the

data produced by the surveillance.

VIII. COMPLETION OF RADIOLOGICAL ANALYSIS OF FLORA AND FAUNA

The two reports distributed at the August 12, 1975

Livermore, California meeting indicate that the Lawrence

Livermore Laboratory is presently engaged in analysis of

water, soil and other types of samples from Bikini and Eneu

Islands. The panel of independent scientific personnel whom

we have asked the Court to appoint under Heading VII should

make recommendations to the Court as to such additional

analysis as may be indicated with regard to similar samples

for the remaining 21 islands of Bikini Atoll and such other

oO nN trnern Marsnalls Acolls as may be reasonably necessary in

ore ne xr to craw valid conclusions as to the degree of risk

>resented to the People of Bikini by the Bikini Resettlement.
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22. CONTROL OF AGENCY SPENDING AND CONTRACTS

The developments of the past several months,

including the meeting at Livermore, California, August 12,

1975, and the interagency meeting at Washington, D.C.

September 19, 1975, indicate that while the Defendant agencies

are continuing to fail to comply with the requirements of

NEPA and are continuing to perpetrate irreparable harm upon

the People of Bikini by their failure to move forward with

the Bikini Resettlement, they are not failing to spend

substantial sums of money, both within their agencies and by

contract, all supposedly directed toward advancing the

Bikini Resettlement.

The collapse of the Bikini Resettlement represents

a classic case of bureaucratic dysfunction. Money is still

being spent; meetings are still being held; bureaucrats con-

tinue to fly all over the northern hemisphere on government

expense accounts, but nothing is being done about the People

of Bikini.

Spending hundreds of thousands, if not millions of

dollars on a major federal action without any attempt at con-

pliance with the requirements of NEPA is not only wasteful,

it is also illegal.

The only avenue open to Plaintiffs to insure that

the money which has been appropriated for the Bikini Resettle-

ment is spent toward that end is to request that this Court

use its power under NEPA to halt further intraazency, inter-

zztenev and contract spending on the Bikini Resectlerent until

..con time as the Defendant agencies show that the —onev thev

“ish to spend is to be spent in compliance with YEP and

“<Lehout continuing Lrreparable harm to the People of Bikini.

- 13 -
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‘Plaintiffs wish to make it very clear, however,

shat they do not want Bikini Resettlement stopped. They

only want it halted long enough to bring it under control

and organize it so there is compliance with NEPA and some

reasonable chance that the project will result in benefit to

the People of Bikini.

It is requested that this Court enter an order

requiring that the Defendant agencies be required to seek

and obtain step-by-step prior Court approval of further

spending on the Bikini Resettlement and that they be required

to report to the Court on a regular basis, not less frequently

than every 45 days, as to the progress of those steps of the

Resettlement which have been approved by the Court for

further action.

It should be clear that Plaintiffs are at this

time willing to consent to further agency spending on those

specific steps which they have asked the Court to order

Defendants to take in the next few days and months, without

need for the Defendants to seek further Court approval

before taking those steps. Thus, the specific affirmative

steps which are sought in this Motion for Preliminary In-

junction can be undertaken by the Defendant agencies and

money can be spent on them without any need on the part of

Defendant agencies to obtain prior Court approval for such

spending.

However, all other spending supposedly related to

cane Bikini Resettlement, apart from the steps specifically

requested to de affirmatively ordered above, should be

halted immediately, including intraagency, interagency and

contract payments until such time as the Court approves

' b
e ~ ‘
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stecifiec contracts and steps to be taken. That approval

snould be withheld until the Defendants are able to show, on

a step-by-step basis, that further steps will bring them

into compliance with NEPA, leading with all due deliberate

speed to completion of Draft Environmental Impact Statement

(DEIS), which DEIS should be furnished to Plaintiffs and the

persons they represent in both English and Marshallese at

the earliest possible date, and, in any event, no later than

one year after the date of entry of the preliminary injunction.

X. FURTHER MONITORING OF THE RESETTLEMENT BY THE COURT

In order to insure that the Bikini Resettlement

does not again stall out into its present posture, Plaintiffs

request that the Court affirmatively require that the Defend-

ants submit all further activity to regular monitoring by

the Court, with each Defendant being required to submit a

report to the Court and Plaintiffs and their counsel in both

English and Marshallese every 45 days detailing such action

as has been taken by the agency during the 45 day period and

requesting approval for such further steps as the agency

wishes to take.

In the alternative, Plaintiffs request that the

Court order the several agencies to agree on a Project

Nanager to be an individual also agreeable to Plaintiffs and

their counsel to assume personal administrative control of

cne entire Bikini Resettlement, with a requirement that the

“vosect Manager cischarge the reporting function to the Court,

7_3intiiis and their counsel, every 45 days.

It is ressectfully submitted that only By the

ailirmative injunction steps requested herein can the Bikini

Resettlement be brought into compliance with NEPA and only by
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the taking of those steps can further irreparable injury to the

People of Bikini be prevented.

Some of the damage which has been done can never

be repaired. Some people have been exposed to radiation,

needlessly, with probable adverse impact to their health

which cannot be remedied. However, by this Court's use of

its broad equity power and its power to enforce the provisions

of NEPA, the Bikini Resettlement can be brought under control

and coordinated so that the People of Bikini can have the benefit

of rights protected under NEPA and so they can begin to

participate in planning for their futu

DATED: Honolulu, Hawaii,

Respectfully submitted,

GEORGE M. ALLEN
Micronesian Legal Services Corporatio
Marshalls Office
P. O. Box 376
Majuro, Marshall Islands 96960
Telephone: 227
Cable Address: Microlex

DANIEL H. MACMEEKIN
THEODORE R. MITCHELL
EDWARD C. KING
ANN E. ALLEN
Micronesian Legal Services Corporatic
Central Office
P. O. Box 826
Saipan, Mariana Islands 96950
Telephone: 6228/6471/6472
Cable Address: Microlex

JONATHAN M. WEISGALL
Covington & Burling
888 - 16th Street, N. W.
Washington, D. C. 20006
Telephone: 202-452-6218
Telex: 89-593

Cable Address: Covling
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PAUL ALSTON
STANLEY E. LEVIN
Legal Aid Society of Hawaii
Suite 404
200 N. Vineyard Blvd.
Honolulu, Hawaii 96817
Telephowe: 808-536-430

 

Attorneys for Plaintiffs
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_ IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

THE PEOPLE OF BIKINI, by THE BIKINI
COUNCIL, MAGTSTRATE-

SCRIBE;

CIVIL NO.

. Plaintiffs,

vs.

)
}
}

)
)
)
)

ROBERT C. SEAMANS, JR., Administrator, )
United States Energy Research and )

' Development Administration; WILLIAM J...)
STANLEY, Director, Pacific Area Support )
Office, United States Energy Research )
end Development Administration; JAMES R.) .
SCHLESINGER, Secretary of Defense; KENT )}
FRIZZELL, Acting Secretary of Interior; )
FRED M. ZEDER, Director, Office of )
Territories, United States Department )
of Interior; EDWARD E. JOHNSTON, High )
Commissioner, Trust Territory of the )
Pacific Islands; OSCAR DEBRUM, District )
Administrator, Marshall Islands }
District, Trust Territory of the )
Pacific Islands; and GERALD R. FORD, )
President of the United States, )

)
)
)
)

~ PRIVACY ACT MATERIAL REMOVED

Defendants.

 

NOTICE OF MOTION

TO: ALL DEFENDANTS

PLEASE TAKE NOTICE that the Plaintiffs' Motion for

Prelimindry Injunction will be presented before the Honorable

, Judge of the above-entitled Court, in
 

tne Courtroom of said Judge in the Federal Builcing, Honolulu,

Hawaii, on , the Gay of , 1975,

az the hour of o'clock wM., of saic day , or as

soon thereafter as counsel can be heard.

 

DATED: Honolulu, Hawaij,

   jy
pete
CPT TC MALT Een
Attorney for Plni
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAIT

THE PEOPLE OF BIKINI. by THE BIKINI
COUNCIL: NMapistrate:

Scribe;
and

Plaintiffs,

vs,

ROBERT C. SEAMANS, JR., Administrator,
United States Energy Research and
Development Administration; WILLIAM J.
STANLEY, Director, Pacific Area Support
Office, United States Energy Research
and Development Administration; JAMES R.
SCHLESINGER, Secretary of Defense, KENT
FRIZZELL, Acting Secretary of Interior;
FRED MN. ZEDER, Director, Oifice of
Territories, United States Departinent
of Interior; EDWARD E. JOHNSTON, High
Commissioner, Trust Territory of the
Pacific Islands; OSCAR DEBRUM, District
Administrator, Marshall Islands
District, Trust Territory of the
Pacific Islands; and GERALD R. FORD,
President of the United States,

Defendants.
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CIVIL NO,

~ OD 48~~y ee og ws

Crd Oe

PRIVACY ACT MATERIAL REMOVED

eT
ernie:eePr ee PL
Aae Be:

sree

ceeneeepmoTTT

PLAINTIFFS’. MEMORANDUM IN SUPPORT OF
MOTION FOR PRELIMINARY INJUNCTION

GEORGE M. ALLEN
Micronesian Legal Services Corporatic
Marshalls Office
P. 0. Box 376 ae
Majuro, Marshall Islands
Telephone:
Cable Address:

DANIEL H.
THEODORE &.

96960
227

Microlex

MACNEEKIN
MITCHELL

EDWARD C. KING
ANN E, ALLEN
Micronesian Leral Services Corporatic
Central Office
P. 0. Box 826
Saipan, Mariana Islands
Telephone:

. Cable Address:

6950
6223/6471/6472

Microlex

{Caver page continued]
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SONATUAN M. WEISGALL
Covington & Burling
888 - 16th Street, N. W.
Washington, D. C. 20006
Telephone: 202-452-6218
Telex: 89-593 .
Cable Address: Covling

PAUL ALSTON
STANLEY E, LEVIN
Legal Aid Society of Hawaii
Suite 404 .
200 N. Vineyard Blvd.
Honolulu, Hawaii 96817
Telephone: 808-536-4302

Attorneys for Plaintiffs
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I. Factual Background

A. The Past Thirty Years - The verified complaint describes in some

detail the painful events of the past thirtyyears and will not be

restated at length here. The essential truths, however, must be

kept in mind. After living as a community in near solitude on their

isolated atoll from time immemorial, the people ofBikini came

under the control of the United States as an apparently insignificant

part of World War II, in 1944. Verified Complaint, Gi 29, 42.

Early in 1946, American armed forces, who had dispatched the

Japanese from the Marshall Islands in convincing andoverwhelming ;

fashicn, made platn to the people of Bikini the United States' desire

to use Bikini to conduct atomic tests, "for the good or mankind and to

end a21 world wars." Verified Complaint, 9 43. III Richard, United

States Naval > administration of the Trust Territory of the Pacific

Islands 510. (1957). , |

With some of the traosings, but little or none of the content,

cf veluntary, snowing agreement, the people of Bikini were removed

from Sheir homeland within a month. Verified Complaint, @7 43, 50.

Since March of 19-45, whenthey arrived on Rongerik Atoll, the life

tne people of Bizini has been a constant struggle to avoid

Svarvation, to survive as a people, and most of all, to return to

their ancestral home. td., 97 32-41, 50, 52-55. The Bikinians were

Shuttled from Rongerik, to Kwajalein and, in the latter part of

1942, to Kili Atoll, where most of them now remain. Id., 94 32-41.

2 ;
“In addition: to tne "big stick" represented by any United States

orricial, speakin=s nowever softly, Commodore B. Wyatt bemused the
Civininans with ottlieosal comparisons between them and the children of
Teoracl, "wrhom the Lord saved from their enemy and led into the
Promised Land." TIT Pichard, supra 909-510; Kiste, "The Bikinians:
A

A Soady In Ported Uisration" 27-235 (1974).

90592101



Throughout all.of this, from before the first atomic tests on

July 1, 1946 up to the present day, they have constantly reiterated

their desire to return to Bikini.* Id., 4% 52-57. See generally,

‘Richard, supra, and Kiste, The Bikinians: A Study In Forced

Micration (1974).

During this same period, the United States engaged in nuclear

’ testing programs which rendered Bikini Atoll uninhabitable.? On

August 12, 1968, hovever, more than twenty two (22) years after

the people nad been removed from Bikini, President Lyndon B.

Johnson finally announced the conclusion that "the major islands

of the etoll are new safe for human habitation." Verified

Complaint § 6C, Zxhibit A. At the same time he noted that the

tasks involved in the resettlement program were "beyond the means

of the former Bikini people and of the Trust Territory Government"

and he directed the Secretary of Defense, Mr. Clark M. Clifford,

"to work with the iecretary of the Interior and the High

Commissioner of =ne Trust Territory in planning a comprehensive

resettlement oresram and to assist them in carrying it out with

all possible dispatch." Id. . ‘

In response ic President Johnson's directive, the Departments

of Defense anc inverlor and the Atomic Energy Commission (now the

erne strong S2elings of the people of Bikini receive poignant
expression in this 3ikinian song:

Nothing can be right for me, I cannot be haopy.
As I slese on my sleeping mat and pillow, I dream

about my atoll and its beloved places.
“y dreams remind me too painfully
About all those places I used to know.

Wnen in dreams I seem to hear the sounds I once knew
Ny memories make me "Homesick." ,
It; is than that nostalsia overwhelms me and makes me weep
Pecause it is more than I can stand.
(Kieto, surra 111-112, .u0cting a translation from Marshallese
Drerarei cy bP. Drucker for the naval historian Richard. )

 

3The first suslear explosion, "Able", part of Operation
Crossroads, octurved on June 30, 1945 (per U.S. side of the
Tnternatdonal Det> Line). Puentyenuwo nusloir detonations Pollowed
on blidnd, the lest being the July 2¢, 2332 “Cuniper"™ shot, the
Picsle of Phase Il of Operation Yardtack. Verified Complaint, 9 44.

mtn
_
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Energy Research and Development Administration, "ERDA") agreed to

cooperate in a program aimed at resettling the some five hundred

Bikintans on Bikini Atoll. Verified Complaint, 9 62.

Of course the vecple of Bikini received the announcement of

these events and the February 1974 announcement by the Department

of the Interior that some persons would be allowed to return by

April of 1974, with sreat joy. Verified Complaint, 19 63, 82-85.

The announcements intensified their desire to return to Bikini

by mating the return seem imminent.

For several years, the defendants have been carrying out a Bikini

resettlement progran. Verified Complaint, 97 62-79. Some cleanup

of the atoll nas occurred, crops have been planted, and forty concrete

houses have v2en constructed on Bikini Island. “Ia. Yet, more than

seven (7) years have now elapsed sinze President Jonnson’s announze-

3 om 2 er ™ ra
y

i oO 3 » o r
y

c
t ty rr) reople have been relocated, although a number of

- persons and families nave returned independently or as workers, and now

resides on 3ixini Isiand. Verified Complaint, $9 99. Much still remains

to be Gone. Plans for construction of a dispensary, churen, store and

thirty; eisht (38) more concrete houses, and for actual relocation of the

Bikinisns tc their 2tcll, have not yet been finalized. Verified

Complaint, ©9 €7 & 70, Exhibit D.

3. Problems Witn Tre Bikini Resettlement Prosream - Despite

c
t oe a tb ra

n a! ‘$ » QO 's ir
)

I
+

o Ty '3 wd Qyo cultural, environmental and medical implications

fo 3 wv t
* {

tb £2
.

w at +zeonstructing homes and other buildings for a

dicnlated Marshalles: community, and then actually rasettling that

Gomainity on an atili tong declared uninhabitable because of

suced by extensive nuclear testing programs, there

v o 3 Y vec lon of an environmental imoact statement and

mr clcpratle avtemst to comply with any of the requirements of the

Each wal Envdrsamencs) Polley Act ("NEPA"). 42 U.G.c. $$ 4321 et
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lesottlement of che people of Bikini involves scientific,

medical, economic ang cultural inrlications of the very greatest

magnitude and complexity. Full interagency cooperation and

cocrdination is essenzial to assur2, for example, that houses are

construsted at lecastons where raaiation levels are not prohibitively

high, and that the houses themselves are of a design compatible

with normal Marshalisse duelling use. Similer expertise and

coordination is required to establish whether the fish, coconut

crabs, vcandanus, breedfruit, coconuts, groundwater and other plants

and animals which may be found in che lagoon and on the islands of

o> Bixini. Pinali:s, it is necesstr: for the 2zencies to bring their

has tsen iacking, resulving in unnecessary deley, wasted effort,

hysical ani economic risk to the people

fesceribed in the verified

illustrative. Exhibit D to

var2n 7, 1975, from former

the Inverior Rogers 7.B. Morton

Tne letver explained that,

   

indicates a nsed for a

Same ii-on survey..." and pointed out that ERDA

to etriutt in additicn2i raditolortzal survey of

Blein. Atoll, terinstnsg in April, 1975, but neeied logistics

a ee Tae Os: .cmiah of Deon ct wo3 ratusst22 co provide

-6-
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Instead of granting the "early response" needed to permit

the radiclogical survey to take place in April, Defense delayed

until Hay 29, then said it was "unable to provide the requested

port at this time." Verified Complaint, 9 75, Exhibit E.

As a result, although a radiological survey did take place

in the latter part of June, 1975, Interior admits that it represented

an "unsuccessful effort to perform the best possible survey on

Bikini." Id., 9 76, Exnidit F. Now, within the past several weeks

the defendants have advised counsel for the people of Bikini that

they do not contemplates Piling an environmental impact statement

with resrect to the 3inini resettlement program cecsuse of lack

from @ sense of anzer, or lack of zratitude for chev which has been

- provisictn Tar the

protection of well-being of the people of

Bikini.

Ae
-

conf.  Bikini -s2 said 32 canin at there wit sudstantiai

doubt wns the cecnls 2 tula ever veturn. Verifisi tomplaint,

q 83. President dshmitn then declared, In Augusz of 1968, that

tne savor islands of whe atoll are now sare for numan habdttation.”

a 7
Td., 2 Latte tnt soma menth sovt uf the Biiint leaders viera

taxen on a voyare to bliind and Priv thie tine on the return ef cne

DOS2105



Bikinilans has understandably seemed imminent to then. Verified

Complaint. 9 63, Exhibit B. Indeed, in the latter part of 1973, the

. Trust Territory Deputy High Commissioner said the Bikinians would

Ss allowed to return to Bikini "permanently by Christmas this [1973]

year." Verified Comslaint, 7 84. Exhibit I. Again in February of 1974,

the Department of the Interior announced that the first group of

Bikinians could be resettled in mid-April 1974. Verified Complaint,

1 85.

No such resettlement was carried out in 1974 or at any‘time

up to the present. To the contrary, the preliminary radiological

reports released in August, 1975, indicate that residence in the

oni: nouses thus fer tonstructed in the Bikini resettlement will

de unsafe unless the ceople adhere to living patterns significantly

different from normal Bikinian customs. Id., 99 80, &6.

Pecently, an E=>- representative told the Bikiniens that

neither EZDA nor its vredecessor, the Atomic Energ: Tomnaission,

had ever recommendei tne constructicn of houses on Sixini Island

but ni recommended that Eneu Islené be resettled first. Id., 7 87.

Such & statement was stunning to the people of Bikini, who throughout

the Sikini resettlement program had believed thet tne Federal agencies

involved understood ini agreed upon what needed to Se done to make theiryo

wy c
r Qo 1 I ts ” t
y

i] eh
)

J o
h

w '$ b iF tr
yaxing all cossible steps for the protection

ther oritical and unnerving inconsistency invclves the

graunivater on Bikini atoll. In cune of 1971, the arconic

Ens-rr Commission actvised defendant Johnston that thera was not sufficient |

Yerict Sonplaint, © 71, Exnibit o. The August, 1975 preliminary

Per frnadiowte sha: Pihtni Tslernd rroundwater snculd only be used

Por onovitoulvural purcices Id., § 70

~3- ‘
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At this point, the situation for ‘the people of Bikind

is most difficult. Lend has a very special place in

*\arshallese society. This is not only because it is scarce

anda critical source of sustencance, but also because —

land rights are intrinsically interwoven with, and determinative

of, Marshallese societal relationshios. A Bikinian is essentially -

identified within his culture by his land rights. Verified Complaint,

99 52-54. Thus, the removal of the people of Bikini from their

atoll has nad an enormously disruotive effect upon the Bikinian

‘S
osociety and culture. Id., 755. In addition, the people of Bikini

also fa2l that same strensth of Gesire to return to their nomelaend

that any otner peocle with extreordinary closeness +5 the land

would feel. In short, the intensity of the desire of she peosle

oF Bikini to return t+ sheir atoll 5 almost beyond she understeniing

of most cl Western man.

iit tha same time, Tne veo

have long been accusinted with the invisible, yet inescapable

and agoniting threat that excessive radiation exposure poses.

Verifies Complaint, €* 80-32. The seople of Bikini want to

protect their health. They do not want to jeenardizs their

soll as soon asFinally, wnile tney want to return to Bikini 4A

f

possibis, they also went to be able to sustain themselves there.

On the one hant wnen, the oecorsls have an enormous desire

to return to Bikini. Houses are standing on Bikini Tsland

Delay oun) the petple feovesntly desire to return 2v onee if thay

ton, uichvit oxnostnn theanselves is thysical peril. But there

9052104



ds mreat esoncern about exposure to physical harm to themselves,

or future generations, from exposur2 to excessive radiation.

Nor do any of them look forvard to a life or near-starvation

or deprivation.

Even with the most assiduous and trustworthy assistance

and information, the decision concerning a return to Bikini

could be a most difficult one, involving a delicate balancing

of crucial values. Unfortunately, because of the previous

eonllicting statements and actions of the defendants in

connection with the Bikini resettlement program, it is very

hara for the veorle of Blxint t ° Dilace confidence in what they

hear from she defendants. It is therefore impossible for them

now to mans an intelligent Judgment as to whether they should

return te 3inxinti.

The veople of Eikini now seek assistance from the United

States, whose seienzirie, technical and economic capabilities were

employed 29 rencer their tiny avoil uninhabitable for some

thirty yeers. They 2askx that the United States, wnich has assumed

full governmental tovers and resconsibilities toward them, use

 

the effect of, the destruction it

ns pronptliy to do all that is reasonably possible

dil once agatn a nealthful and productive solace

Lastiv, while these steps are teing taken and after they

ar2 sumpletes, the veiple want at nll times to te apprise, in

tle fesnicon, of risks to them and their

t
w
a
e
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ZZ. Ths Netietnal Environmental Policy Act
arrliieas snd Has Been Violated

a. UEFA :oriies In Tne Trust Territory ~ NEPA governs the actions

of Fetersl agerniiss in the Trust Territory. In People of Enewetak
 

 

+. Latrd, 353 F.Susp. 311 (D.C. Hawaii 1973), this District

1 ly ama extensively considered whether actions of

the Letartment of Defense and of the Air Force, taken in

ne Trust Territory, were subject to NEPA. Federal District

Reuize Samuel PB. xing concluded that NEPA did apply and therefore

envcinei Turther conduct of a high explosives testing program

on Enevataxz Atoll tn the Marshal] Islands because theFederal

S2arenients had Teilei to prepare an environmental impact state-

ment 28 reguireid tv Nees

env. Department of Interior, 356 F.Suss.

$-2, 22i'3 as moaities, 502 F.2d 99, cert. denied, 43 U.S.L.9. 3525

flit arch 1975) Judge King once again carefully considered,

ynen artimmed, nmis-crevious holding that NEPA is applicable to the

aco tions t2 Federai officials in the Trust Territory. Upon aposal,

tne Tourt of Avreals for the Ninth Circuit specifically recognized,

 

ena affizrmed, tnat tonelusion. 502 F.2d 90, 94-95.

lz2 also Presicential Exec. Order No. 11752, 3 C.F.R.

(2utec. ), in which President Nixon on December 17, 1973 set out the

wetrinsicilities 7 Fesaerel agencies under NEPA and other environmental

Laue ir, gamstrusating Parzilities within the United States. The term

Unicei =vates" i: defined to include the Trust Territory. Ibid., §2(5).

= ~2e Eisvini teteitlement fregran Is A Feceral action - Bixini

-TITll ob: @MArise: Be the Fite far muclear testing Ov President Harry

2. Tramnen Jerifizi lomplains, §€ 42. The nuclear testing on 3ikini

2s en integral cert 227 the United States nuclear weapons development
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mis to "eletn up" an atoll rendered bleax and uninhabitable, with

2 is-estaved eeclozsy, by a series of nuclear explosions, and to rehabi-

iitatt and resettle the atoll so it will once again be a safe, productive

enn tleesant nome for the people of Bikini. As such, the progran

onsider and significantly affect every aspect of the marine,

terrestrial and atmospheric environment of Bikini Atoll and of

the naman environment of the people of Bikini. -

cor instance, the soil has been contaminated by radionuclides.

Jerilied Complaint, 4 45. It may also have been rendered

sive or affected in other ways, by events of the past

chirty yaars. The program requires that the contamination and damage

ce rarefully studied and that proper remedies be determined. This

will in surn necessitate considering whether the soil, or some parts

oF it, snould ce replaced, or whether ameliorative measures short

cf this may be adequate. See Verified Complaint, ¢ 68.

Zimilar attention and action must be devoted to every

of the Bikini environment. To what extent has there been

mecm, oy irradiation, siltation, sedimentation or otherwise,

2 the lagoon and ocean waters? How can this harm be remedied?

s the atr and atmosphere of Bikini safe? See Verified Complaint, 4% 46.

he groundwaver elso demands serious attention. Is it now safe from

exressive irradiation? Verified Complaint, compare 944 71 & 80. Has the

Gnvten-Herzcerg water lens been affected, thereby reducing the supply

roevable, non-brackish drinking water? How should problems of this

ne marina and animal life, as well as the atoll's vegetation also

ver.irt twnercusn oconsideration. Various radionuclides, ineluding

2siwn-li?, Strontium-90, Cobalt-29 and Americtum-241, ha:im)

cCeern introduced into the atoll's environment and virtually every form

oP lites inere, ineoluding fish, sheil fish and coconut crabs. Verified

L2zint, © 45. Is the marine and animal life on Bikini Atoll safely

fn sufficient quantity to sustain the pecsle?uw

- xe



 

decisions as to which,

if anc, if the Fotis zerowing on trees in the atoll are safe to eat,

ara ternacs wnether cvner kinds cf vegetation could be introduced

    

occ supply safeliv.

ne resettlemen= crogram will also pervasively and directly

ne quality of the human environment for the people of

me program requires decisions as to which of the atoll's

the pecele will live on. Placement and design of the houses”

mratible itn land rights, normal cultural usage and

1
“2 people, as well as with other environmental

rinsiaeretions. A se -aze2 system must 2lso be installed, keeping

 

s2ncol and distensary are else planned. Yerifie@ Complaint

aside from whe tovisus questions of location and tryoe of

i
*nscvragticn and Sesion of the butidings, envirormental considera-

vions racvner unigue vi cane veople of Bikini are #lso raised. Can she

ia curriculum, iesizn or operation ve adjusted to assist a

[Tlei reoplie meet tneir special croblems, or to assist people

Ti olive nealthfPully, rrcductively anc naooily in an atoll

environment? Snoulsa the @ispensary have special clinicians, equirment

  

ch might affflict

czrams on their

 

A? lene ani scriscteines in ins sc2cisl services will alse be

: TAs fas 2?tunt tne tr une oP tne

“Liv tTaircy years .+2 instses encrmius oressures in ine reorle
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Flizeos

)
‘

w osolved, and thinking as to the need for travel,

al iimmuniteation with the outside world, may well have changed.

Tne scencomizc well-being of the people is also an important

tio fertives cf che rrogram. ‘what steps, consistent-with Bikinian

2ustims and tulcur2l values, can be taken to enable the people

of Sininit tc be self-sufficient and maintain themselves at an

a2tertatia standard of living?

Tne interrelated character of these environmental decisions

ard a2cions must also receive special attention. For example,

if? stil is reclacted with uncontaminated soil, what effect will this

nacv2 upon the groundwater lens? Fundamental decisions, like the

nmamber ans xinds c2 trees planted on the atoll, will have a

qrivical eifeczy upon the economic well-being of the people.

ne fact that twhe orogram is aimed at affecting beneficially,

vacner than detrimentally, every aspect of the terrestrial, marine,

atmostheri: ani humen environment of Bikini in no way reduces the

acciiseptiity of NSPA to the project. NEPA is couched in affirmative

 

 tive tems. It is intended to "encourage productive

and enioyatle narmony setween and his environment" and "stimulate

fare of man." 42 U.S.C. § 4321.

Lares a federal governmental policy to "use all

and measures, including financial and technical

 

2ssisvance, in 2 manner calculated to foster and promote the

 

g2n2rzl waltars, to ereate and maintain conditions under which

mar ana matura axisc in productive harmony, and fulfill the social,

Ziintmi2 ani 7tcner rectutirements of present future generations of

mericiings.’ Ia, 7 -7?l1fa)}. Throughout, NEPA emphasizes the

22lairemant wnat fzisral agencies nov merely avoid adverse effects

Dal wnat cher are affirmatively to "improve" Federal programs, Id.,

ge o7zilts, healthful and productive surrsundings, Id.,

-221'3°'2), “antetn" beneficial uses, Id., § 4331(0)(3), "achieve"

resiarie use wniin will permit 2a nigh standard of living, Iqd., 3 4331 f=
\e

s
‘
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zife2 tt, z7an i? on taiance tne agency believes
Tnat wne sfferts vould be beneficial. .. .

7 LVFLE. 2 Lell.éio}.

Tne Terarcmsnt cP Serense regulations, instructing as to what

S Ti ts ztiomsiiered a "maior action significantly affecting the

“elitv tf the naman environment", state:

 

= - . 2 25 essential that all the environmental
effszt2ts cf an actisn be assessed, whether those

5 ars adverse or beneficial. In determining
rocor met the effects of an action are significant,
irtonent must evaluate the nature and degree of

e772273 cn the environment. These may be signi-

acen though the net environmental imoact

zt? tne trsoosed action will be beneficial.

# x Fi

2 + . J. prorenent of the action should consider

zLl 2ErEite oF the action to determine if it will

2acvirrere unreascnaacly with the living conditions of mar,
‘2Lalifts tr marine life, or with any ecosystems on an
immeiiace, short-range or long-range basis. Examples
tl TBITITs 72 De considered are:

a =PFett on water

# # *

‘f4) WLLL she action improve-.the quality of a body

 

z zr?2et tn atmosphere

# ¥ %

fai fLll the aztion tend to reduce the amount of :

Ttlluticn in tne atmosphere?

arfert on matural resources

ot * #

tiontag
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er2illinvy tinsicerations confirm thai tne Sikini

em is 2 "major action significanil: affecting

The human environment within the meaning of NEPA."

™ involves three (3) major fedars! azancies, the

“sa, the Department of the Interior, and the

ard Development Administration. The program also

“SETS TO tne United States Congress for appropriation of

t
a

u
l

a
f

h
y
p
e t
y t
t
y 4
)

h
g

)

"S
$

b
e
d

g
r
e
w
s

7 t
b
a
t

 

S
e
o
p
a

b
o
a
d
y

t
y

p
o
d

y
i

b
a
p
h
y

at
b
e

a
' 40 y
o
p

a
P
e
t

ag
”

f
y
e
t

enaiture of substantial amounts of money, and has already

cnan seven (7) years since President Johnson requested

Tlement activities be undertaken. © Nevertheless, the

sitive point is that the Bikini resettlement

Tne resettling of an entire people, more than

77) tersens, and their physical well-being. This

arortnimsately, five hundred (500) verscns sn an

uctected to some twenty-tzree (23) nuclear

“23 umtil recent years declared unhneoditable, is

history. It involves ccnsiderations and

tentiy |aftecting the quality of the numan enviroment."

WimzE 22825 are examples of actions that have

significantly affect the quality: of tha

~t. Paccle of Enewetak v. Laird, 353 F.Supp. 811

1.2 Aigh explosives testing prosram conducted

eR attll in the Pacific Ocean admitted ty

- sao .<7 Delanse to be a major federal acticn); (People

;

= or en ome 2 7. “ae -_ ~ os aaa - ‘ mia - 2 = om — a = =a

BO. Boll LAV DLVSE PS.lLNaulsnmeat = TNE JNLTSea staves =
Tttrtssrsianen 27 Ttlrtiwei lLeaatll teyvean Teo7 tre racerla 27 Stic

2 oe = awe ~- — ee me — = ~ woe - + : tee e nd emme _

Lin Tereriment resulictitms stave t28t vertiecis “Vinveilving

. permit, liriense, reartiricate, ir tuner antiztlement
~_- manta tim - : ~ eros : sat GTaw-
le Tingicereda ‘Federai actions. <2 Fad.Reg. i9354+, Far
a7 s 2 7 m om = = 3ZL55 Pecplie of Sairan vy. Department of Interior, sure,
—- ‘2 —_ —_ fos - 2 aea7 x 1 . . “4 “ -~ ~

ruin, «02 F.23 593 (loth Cir. 1572), doth nolding leases
gitr gations significantly aflectinze tne quality of 2na
a7e075

~~ le



and sensitive instrumentation" whieh nes

  

ta
sradiological surveys in the 1960's

f2 Tearst|arc lisrton's letter, Exhibit D to che Complaint), many

 

ons remain to be made, or reconsidered.

Sz be decided what further steps gre necessary

to prcivée2t tne neealch of returning Bikinians. Considera-

titn must alss 22 given to promoting their economic health and

se_fr-iitfticianc:. A decision must be made as to the proper

vner buildings, including the thirty-eight

Zingi nouses and the dispensary, school, church and store

- (It seems that even the fundamental

 

decisions, wneitner the veople of Bikini will in fact be

 

  

cercmizttesi ts resettle on Bikini Atoll, and whether those

wressatlc ot will te allowed to remain, can not now te

meas cLtn their safety. Finally, decisions as

Too ovne : funding of the "comprehensive resettlement

erizramn' ordersi cy President Johnson, and of matters discussed

of this memorandum will be necessary.

 

Ivamertus major Federal decisions have been made and actions

Tauern in this trtsram since NEPA became efrerztive on January 1,

ny13°71. liany a2aiticonal mafor actions must take ctlace in the future.

the regulations adopted thereunder, and the

 

statute and regulations 211 make plain that the

Binini resettlement orczect has for almost five years been an

 

 

engting rri’eit' suctect to NEPA.

2. 727472 ind Reculations - fonal Environmental

  acticac. 252ures

alcuiate
eral vel ze

tons 3 and

product ans
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ant in further action tnat

1 consequences not fulllz:
roject or progran.

 

Interior's regulations follow tne CEQ

 

sideration of ongoing projects authorized

Oo, and reshaping of such projects to minimize

consequences. They require an environmental

 

Elitemenl ana aensiisration of alternatives for any such projfect

." Interior's regulations also

 

tion of an environmental statement for

i) t 7 authorized or funded before January 1, 1370,

Tei with an ongoing project in efrtect beZore that

§ 516.3.B:

  

  

 

  

     

  

  

  

  

January 1, 1970. The
er apply to continuing

raving a significant effect
though they arise from

sitiated prior to tne
Where it is not

 

environmental consequences not

the outset of the project or
r uncompleted programs and projects

crior to January 1, 1970, shall
ermine whether they constitute

“significantly affectin the

Lvironmeny. If the program or

impact alternatives should

nvironmental statement must

am or project need not be

rding preparation of the statement;

ongoing program orproses entails
: ificant
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-i2i"!; Environmental Defense Fund v. TY£, 468 F.23

Llit- [th Tix. 2372); Scherr v. Volpe, 466 F.2d 1027, 1034 (7th

ninzgside-Lenox Park Association v. Yoloe, 334 F.Supp.

Riz, Le- %2.D.38. 1971) (compliance with § 102 of the NEPA is recuired

2S ti 2an srgoineg Tederal project on which substantial actions are

be taxen, regardless of the date of ‘critical’ federal approval

f ne erotect).8 See also Calvert Cliffs' Coordinating Committee

|
-( { ys

 

~il. The Trusteeship Agreement Imposes Affirmstive

Tcligazions Yoon The Defendants To Restore The
recris 22 Bixini To Their Lands, To Protest

Their Health And To Provide For Their
Scoial and Educational Advancenent
ani Thair Economic Advancement And

Self-Sufficiency

-2e Trusteeshirc agreement for the Former Japanese Mandated Islands,

July 2, 25°57, 21 Ssat. 3361, T.I.4.S. No. 1665 was executed by the United

mao othe Security Council of the United Nations pursuant to the

provisions of tne United Nations Charter dealing with non-self-—governing

territories. Article 73 of the United Nations Charter, treating non~self-

  

zZcVerning territories in gensral, provides, in part:

ligmcears of tne United Nations which have or assume
rasronsitbiliities for the administration of territories

"; Ztmawnat diffsarent analysis is sometimes ensloyed in
tonsitering orovects where the federal involvement is substantially
limitei tt Brericval cf concept or design, and funding. Under such
aivaumetances, ome 2turts seek to determine the “critical” federal
acrtitn orm lezal sv venvs which committed the federal zovernment to

etvtrovel ani funding 77 the project, considering this the only "major
Fectert? aoation’ wninh takes place with rescect to sucn a@ project.
Dee Fitinswoad Tommunity Ilub v. Volpe, 906 F.2d 1325 (9th Cir. 1974) -
(lok. 8 TIycver cetermines tne impact of a Bizshway and is

ins a In Pir une croject i. Ever undar minis approach nowever

if = melcor federei action after che “eriticzal" action or
aver 7 Tor the ongoing croject, NEPA is triggered. See San rrancisco

Timcrrow v. Remney, 472 F.2d 1021 (9th Cir. 1973)(eritical date, and
Lzsu rafter fedcer2l action in usual urban renewal project is execurian

LD lian and granv ctontract, but a subsequent amendment cnanging ine
.rcieet from an industrial park to a neighbornood development is a

“a' ir Teiersi acevion, Tne analysis reflected in these cases is
Loiitiirite for tne Bixinl resettlement proiect, wnicn nas invslved Pull

"etl otirticicicticn in tre |ttusl execution oP tte prefea2t
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Bicisistering s.ctatricties, however, are not sev out in detail

fn cn 2overed by the terms of the individual

treet " Goodrich, Hambro & Simons, Charter of

tne Tnitei Vitiions: Commentary & Documents 502 (3d ed. 1969).

cholars agree that these obligations
as well as the trust relationship

tn character and constitute restrictions

she administering authorities. Thus:
=' and 'tutelle' (in the French text of
verms of generally accepted legal
ring a delegation and fundamental
nority - a limitation inconsistent

advantage or an unrestricted

z in the authority entrusted

fanivicons of administration.

2 1. Trrenneim, Ireasise On International Law § 94n, at

Zil ‘ich #2. =. Laeutersacht 1955). Trust territories must

ts siministerei in zrcordance with the beneficial purposes

7225 isn in the cnerter of the United Nations and the individual

Trust tiesnir izreemenis." G. Sehwarzenberger, A Manual of International

Le: f- {Ftn 23. 1247) See also H. Lauterpacht, Internation21 Ley

2 Daren Eignis 130-f1 (1950); C. de Visscher, Theory & Reality Is

Pacli:z Inverretiona? lay 213 (rev.ed. P. Corbett transl. 1962);

Portadriin, Hamtrc % Simons, Charter of the United Nations: Commentary

k Ditamenis -7i, 722-53 (3d ed. 1969); Rest. 2d, Foreign Relations

le 2 E-, illus. 21, a: 71 (1965).

The Trustsssniz Agreement provides in Article 6 that

tne giminiscvering auvhnority [the United States? shall.

wrimtte The z2intmi2 givancement and self-sufficziency of the

inngcitants enn ti vnis end shall regulate the use of natural resources;

= alilé T2.4 Leveltrment of Pisneries, agricultures, and industries;

z irertce tis “SEs iP transpertation and cormunic|arion; rrctest

Tle Lanecitancvi iggins t whe .oss of their lands and resources "

eyricie f, 7 2 Tt Z2L82 mandates that the administrative 2utncority

PRB. L Tromcte tne social advancement end rrctect tne

2992124



-eeltc if the inhacitancs...", Article 3, Section 3, and "promote the

eluretional advancerent of the innstitants, ana co this end shall taks

Stace toward the escatlisnment of 2 z2neral svsten of elementary educa-

titn l #avancement of the

avion... Article 6, Section +. The language used is mandatory.

And Article + of the Trusteeshin Asreament soselfically binds the

Article 4 ist He} (
>

c om (
2

CF a
r

fu c
r

ow ow c
t

Oo pw Q c
t

(
+ a]

.
Q QO QO 8 f
a

fu 3 3

(i
D te c
t wv c
t uo > ie
?y Wi ww 3 eh jo c
t

(p

ited St2725 Representative, with cwnis comment:

Ais Ervicle exclicitly places the United States under

ciligstion to arcly the obdje2tiveas of the international
TPusTe2esnio to the pecple of tne trust territory. Since
Tnese cofsectives were destgnes grimarily for the protection
ana DTenerict of the innabitants this undextexing on the
cara. ctf? the ounizved States is tf Tundamentei importance.
Tr articies 5, 2, 7 and the arartt agreement outlines
Tle srecific measures by wnien the United st2e7e9s ororcses
TD imclement these obfectives.

bralt Trusteeship Agraement for the Japanese Mandated Islands,

~ -f

+ l Whiteman, Digest of International Law 788 (1963) .2°
 

In Pesrle of Saircan v. Unites States Decariment of Intertor,

Tne plainitirts challenged execution cy the digh Tomnissloner of the

rv of 2 lease permitiinzg Tontinentsl Airlines to

 

ad fa ant - - ws - ma -Sing its lezislative cower in the Trust
4 -” ‘ - om te ~_ a7 ¥that the Trusteesnio Agreement shail be

+ - - = a - - ene - fie -the affest <7 law in the Trust Territory.
obo AIT Os an a] ~ ~- rive Order i. 22, Dec. 22, 1952, as

“At 2 4 =~ Te tee Dee ~ 5 = oe z= - mn ar >E727 20 wilssioner Exe2utive Irders Ncs. 39, $20, March 27,
= Z 4,27 ~a= 7 kare, aa 4 awe MARS
_ - oy ans ~ sy wll wey 2 SET. ML. P2T1trTtea a. .] APs ~S°D3PL TIT! whee

S Lil (1572 26.7. Istvertior is 27 trurse touna tr its ovn trcneunce-
we ee fee ee ABA KK fee HRB FAH Le EMPA Oe ealas

= ~ _ Yee e = et oo = wet ~~ we - 2 = ~» Coen uee oe wt —_—a wrt ‘

ae sf oo . 7 tee mmm re ara -_— a7 “ oan tea - vi
Houting Antnorityv, 322 U.S. 268, 2°--74 (1965); “itarelli v. Seaten,
ams ~ a - - W9RAY

253 0.5. 225 (1959).

me ee
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LEU LA2T and icerete = hotel on public land in Saican. Among

t-te remventitns, une claintiffs urged that such a lease wés

-itlitive of the srovisions of Article VI, § 2 of tne Trusteeshio

at
t | { L ‘ '

'$ D } 3 4 t

o
F

vw w (a
n) ited States to "promote *the economic

elvinwement ani self-sufficiency of the inhabitants, and to this

= # # regulate the use of natural resources" and to "prevect

tne inhabitants against the loss of their lands and resources * * * ."

STZ F.23 at 37. The Ninth Circuit held that the Trusteeship

w
e

o4 ~ger-ant constitutes the basic constitutional d@ocunent for she

 

 

ceirls of the Trust Territory and that the rights asserted were

tunitielily enforceabsle. Tne court said, at pages 97-99:

onaerence of features in this Trusteesnhis Agreement
tne invention to establish direct, arrirmative, and

i: enforceable rights. The issue involves the linacal
2 y gna environment, not security; the contern with

Y2curel resources and the concern with politic21 development

are axpliciti: in the agreement and are general international
2onzernt 23 well; the enforcement of these riznts reauires

~2ttle Lez2l or administrative innovation in tne domestics

[rra3; and the alternative forum, the Security louncil, would

rresent to ithe plaintiffs obstacles so great as to make
tneir risnts virtually unenforceable.

# * *

. . . we hold chav the5LesteestP Agreement 15 a source of
individuel lezal rights

“VY. The Frreliminary Relief Sought By Plaintiffs
mere is Required By The Trusteeship Agreement

And By NEPA

Irn his letter cf August 12, 1968, President Johnson nowed

=.- Titense Dererimenat aonclusion that “security recutrements"”

 

2°32 nell wnat, under orincizctes of

agreement issues in the Pesclie of Saican case

first instance in the Trust Territor: Wigh
however, was based upon the Secretary of the
"nis departmeny did not participate in anvwar

@ lease to Concinental." 5252 F.2d ar 99. Sars,
are indiscutatl: rartiaicatine in and directins

sf ootmity tar have neo cissitle apolicacion
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An snvironmental Imvact Study, Including

rlecots Upon The Health; Sccial, Educational And

-iveancemert:; And Self-sufficiency Of The People Of Bikini -

tt dohnson socks of a "comprehensive resettlement program"

4) ul u2h a program had to protect the health ("removing

a7 remaining sources of radiological contamination"), promote the

economic advancement 2nd self-sufficiency ("clearing the land and. ..

tting it to erors which sustain human life and which will provide

@ s2urcee of inceme"™) and promote social and educational advancement

("raw homes and new community facilities must be built") for the

    

SEPA 22115 For creparation of an environmental impact

statement Say emohasizes throughout that healthl? and economicl3

-“-. Pundamentel curpose of NEPA is to "stimulate the health
ani welfare of man." 42 U.S.C. § 4321. -The Act declares a Federal
toliay to ". . . use 311 practicable means and measures. .. to

fos tear and promote the zeneral welfare, to create and maintain

eccxtitions under whieh man and nature can exist in productive

narmony. . . " Ta, § +231l(a).

NEPA, Congress 21s0 recognizes that "each person should enjoy
2 ful environment. . .", § 4331(c¢), and acknowledges "the continuing
mesctonsicilit; of tne rederal Government to use ali practicable means. . .
<tc imtreve ana ocerdinate Federal plans. . ." so "tne Nation may:" * * *#
"(Z*‘ sssume@ for all Americans safe, healthful, productive, and
es ine tically and eultur2lly pleasing surroundings" and "(3) attain
tne videst renze of cenePFicial uses of the environment without. ..
risk tf nealth or safety. . ." § 4331(b) .

-=NEPA declares 2 national policy to "encourage productive. ..
marmony beiween men and his environment. . ." and "promcte efforts
which will. . . stimulate the. . . welfare of man." 42 U.S.C.
= -2t2L. (It #1839 declares a Federal policy to ". . . use all practicable
mierns and messuzmes, ineluding financial and technical assistance in a
manner c2l2ulated uc Zoster and promote the general welfare, ts

2rttte and maintain cenaditions under which man and nature can exist

an “itive marciny, end Fulfill the social, eccensamic, and other
wt [Po rrasent and future generations of imericans.” Ta.

235 2it Bl.unovledges tne Federal Government's "continuing
x lity. . . 70 use all practicable means. . . to improve and
2 Faderel plans. . . and resources to the end that the Nation
rt # (7) assure for all Americans. . . productive. ..

= zs, (2) 2trein the widest pange of beneritisl uses of the
a x. (2) gohteve a balance batween potulation and resourcts

- will cerrit aLen standards a living ani 2a widge sharing of
Lit: emitter." Tal fT 4321fs3

-ti- \
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ri
)

i
o

1
-
4 ' ¥ $ vb

w
p w k
eauthorities, President Johnson's instructions

t
l ‘ » 3 2 t y td '§ Se wu at (D «i
D
u ty *nip Agreement, establish the need for the

rrivzt relie? sought ty the plaintiffs here.

“w
d nt connson issued his directive more than seven years

Bi. Av That time he said the major islands of Bikini Atoll are

suo saZe" for human nabitation, and he directed that the planning

arc carrying out of a comprehensive resettlement program be accomplished

211 possidle dispatch." Even today, only one-half the intended

houses are tullt, and no decision has yet been made as to the proper

zaTviscn for the cthers.

~nere loom now before the people of Bikini the twin, but distinct,

Senzers cf further dels: in return to their land and the alternative

rit. if precinizous action, which might return the Bikinians to their

Leni 27 tne 2057 cf tneir health or their ability to sustain themselves.

atin tangers arise from the same fault, lack of interagency planning,

ccincination ana cooreravion and both pose an immediate and unjusti-

Tilaile risk to the geccle of Bikini.

~nus, exvedivicus action is needed to prevent further violation

cf whe Trusteeship sgreenent, essentially "constitutional", rights

oF vne people cf Bikini to be protected from the loss of their

L2n52, cut the action must be planned in order to prevent violation

cf ttner oricvical Trusteeship Agreement rights, their rights to

rriigition of their healctn and to promotion of their self-sufficiency,

ani e2cnomic, sztial and educational advancement.

 

rineral direction” cof NEPA could serve as a guide to enforcement of the

Tr.witsesnin agreement Tne sarallelism is similarly arparent

22.4: ana is supscortei cy President Johnson's statements in ordering

-ll tare? ssur?z22s 72211 for a comprehensive consideration of

am, with tonsideration of alternatives, and their effacts

-32-
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In Ferrie of ttipan, the Ninth Circuit acknowledzed that the

z.cs tancive rights guaranteed through the Trusteeshin Agreement ar

nit “rrecissiy aefined." 502 F.2d at 99. However, the Court went

ac not believe that the agreement is too
> fudicial enforcement. Its language is no

neral than such terms as "due process of law",
rthiness", "equal protection of the law", "good

or "restraint of trade", which courts interpret
day. Id.

a
H
i
a
s

“
w
w
O
p

D
H

wD
S
O

-
'y
oc
h

yy
O
E wo

o
09 WO

b
y

tt
o
o

a
r
s

.

M
y

t
d is «c
t

+
o o Q wp ua oO o ry ot a @ w a na be 3 ra p 3 n » ct oa ty fo c
S ° fo % ® 3 ct ct v po co co 7 o n a

uw entive riznts here require judicial protection.

article 6, Section 3: Protect The Health - Creation

cl 2 risk of excessive radiation, and then unnecessarily exposing the

Biltinians to that risk without using the best possible instrumentation,

Bn. lurremt rasaiclcogical standards and guidelines, and without providing

cn best sessible medical examinations, care, equipment, and under-

standedle and believacle advice for them, is not "protecting the health

cf tne inheastivanus."

2. Article 6, Section 2: Promote Economic Advancement

 

 

Anc Seiv?-Sufticienc?: - The people of Bikini have been removed from

wneir avoll, taxen from place to place and exposed to conditions of

SP starvation. cisanvhile their atoll, including all parts of the

marines and terrestrial environments, upon which they traditionally

haves reitea lor sustencance, was devastated. Its use and productivity

upcn vheir return is questionable. Return of the people, without

cecnnical ana financial assistance to determine the extent of

Tngir foonimiz cwreclents and to devise solutions, is not "promoting

“1 giincomic advencement and self-sufficiency cor the inhabitants."

Acticzle ¢, Seotions 3 And 4:  Premste Social Ari

Elvteziong. sivaenczenmens - The people of Bikini have for thirty (30)

—35-
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> SE t8e2r cuptn 2 Tirted migration. Their livinzs cecterns neva ceen

i..lat disrupted. Trey have beer exposed to nau rlases, different

LLensS Sn ttner wars of Life wenry inconsistent ena untrue promises

=i assureanzes nave teen masée to then. Their communit ; and each

rc Lap cP iv, nave teen forsei wt iry to adjust +c: almost intolerable

rressures. Some memrers of the aommunity have sererted. Returning

the Bikinitans to Bikini Atoll and establishing = <creditional school,

ithout daterminins tne chanzes wrought upon ther ang their consequent

“would not be “proane deant te gz the social

cor educational advencement cf she inhacitants."

43 previcusly tsinted out, NSPA emphasizes th same considerations.

~rererore the “ses t ttssibdle" vadiclogical sure: emplsying the

"more sophisticaces end sensitive instrumentation” which has beccme

acailieole since the -2égtgl8 and the “more stringent. . . accaoted

eadiolozical ersotices "1 should te carried out in isngunction with,

cor @s part of tne 2 1l2¢2)(e) environmental imce:27t study. Th2 same

molds urue sf the meiizal examinations reauestei im rlaincviffs'

 

 

 

 

-- 7 a a a 4 - - _rv ingunetion anda the social, ssanomic anid

- t -~ —=— « ee tmauvions discussed supra in tris semorandun.

= =a pt + wae eH ™ — ~ oe oT = to + -_— = @=. [ne Sixzini Resettlement Frosrem iust Be Sn7tines Pending

“8 7 a * ad Sas at ~ a om = . - - ae *Tomolasion and Consiieration 22S Tne Environment2. Imcact Study -

_ a * , ~ ton t maa TF me a a aFor all tne reasons iisecussed in tnls memorandum, 2n injunction3

: = 2 ~~ ~ —_ dom a - - - we deg ee
is necessary tvandirz itmpleticn of the environments. study.

- ms Tae AT 2a = + a) 5 ~~ a7, © “tT, Exnibit F, in walen ontearior
+ az--s cat 3 wae = -_ sea - .
teog Letter dated June 12, 1375. sneass
att am HA eR ef Ae Kee ee RAC I Qo m pera
—— ewe ew ~~ 7 et ms me cee -—— = we eK eK soho

“Interior Zsrrscvary Borers 2.2. liorton's Lecter of Maran 7, 1975.
“anified Templeirni, © 74, Exntricz 2.

r -
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r Granting Temporary
r And Preliminary

on Are Met Here
 

> Tomply With NEPA And The Trusteeshin Agreement Reaulire:

Infuam2tiin In Tnis 7ase Under The "NEPA" And "Constitutional" Svandard:
 

Intunitive Relie? - The need for immediate relief, pending
 

a

ermingticn son the merits, is apparent here and the plaintiffs

therefore seexing a temporary restraining order and a preliminary

recial urgency for medical examination and care

Tnise Tamiltes ens vorkers who have already been permitted to live

Bilini Atoll. Vertfted Complaint, 4 65. These persons may have

rm oeurcoses tr excessive radiation. They recuire immediate

mination and, wuite likely, immediate treatment.

i a 3 b I
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3 c
t
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w oO o
t
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.

f
y pb 0
4 oO ty

ylier secrisions made without proper regard to NEPA and the

sT2esnic Agreement will become irrevocable, or almost pronibitively

eneive in terms sof money and added delay. If the defendants are not -

“lrea at omte tc crepare an environmental imsact study, with special

metis urin vne 1aelcth, economic, social and educational needs of the

"a wiwas Bikini may one day soon be offered assistance

, or if inefficient or ill-advised steps are taken,

mo oirrerparactly prolong the delay in the return of the land

een rete et TeteeeeD DTILF we. SLIT .

ao a - wea fe neo + wen 7 dw-w tenn eA Moers - wi 7 4
2 TEATS, Ll LBSS53 LNVILVINg atvlvemris tf prevent viclezions

ae see 7 + - 1at awe so twasae aw = “um _e AaAwem=K = 4 4LIAETLDATLINaL retu.iremenits or lLmporvant conzressional policies,

 

- <2 - - + at - + - MARL ee OA Aa - _
fest nat, in United States v. Tity And County Of San

ase oe em ran ~ a- ae ot £07 ~ a ene Toe eer a Ae neput zo 7, Lt, Fl, Fl Le-7 0, the Surreme Trirt

Carat tt



 

. . « N@ are FeTisried that this case does
cit mall far 2 calancing of <tn2 equities
ovo far the invczetion of the seneralities
of fudisial menins in order tc determine
“rather an infunction shoulsa c2 issued...

The aszuiteable asoctrines relies on do not
milttvavea against one capacity oF a court ©
cf e:ruéity |S 2 frocer forum in which to maxe

= terlered colic: of Congress effective.

unis trineipl> is well established with respect to enjoinment

of -nenstitutional vislations. Sees, for example, Henry v. Greenville

Aivoort Tommission, 224 F.2d 631, 333 (4th Cir. 1960)("The District
 

net on
wee wee 3o

Tra Truss
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to deny relief by preliminary injunction

- -v aestablishes by undisputed evidence that

zonstitutional right."); Lewis v. Kugler, 445

1971) ("Fersons who can establish that

are ceing denies tneir constitutional rights are entitled

Sducation, 229 F.2d 853, 257

296 (1956)("Watle the granting

the juci2zial discretion of the District

aled no case in which it is

mas Judicial iiscretion by denial of an

aa acontinue tne deorivetion of basic numan rights. ")

ed by the Ninth Circutt

2120 a

-aneierfencvift:
Seeshic

we
fateitutional dccumen for iLoronesians

r
e so been aoplied for violations

55 F.23 1211, 1116 (9th Cir.

se tote
ee - Bree

iy
)
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sivikingly similar to the situation here (pages 1116-17)

a ‘
vt (w
b

o 2ts are not disputed. The only
ne admittedly applicable statutes

That the statutes are designed to

:
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* oublic policies is concede The

of their application is crucial. see

ay in applying NEPA. .. . the less

S
y

e
c
h

we
aw

b
w

wD

v
t t
o
a
d

wy

a
t
i
a
l a

i
2

W
a
l
e

a
©
0
G

' ‘ 1
@ to protect the city and its people: ..
one of those comparatively rare cases

the plaintiffs receive now whatever

 

entitled to, there is danger that it

le or no value to them or to anyone

ly obtained.ty i
i

3 d 4 a D 4y t y D

S
i
e
w

ie
u
e

H-2 issotiation v. Volve, 349 F.Supp. 1047, 1048

2) this District Court followed the Lathan

5
sets forth the proper

 

. Volra. 2.
ry aagtermining whether a oreliminary

ton snould issue ina HEPA action. ..

stringent standard is required to

ave 2 declared policy of Congress,
“* D

 

In Brasicrd Tovnsnio v. Illinois State Toll Highway Authority, 463

hy th fey A
L

a 4 > 3939 (7th fir. 1972), the Seventh Circuit stated:

- . . Seiture to comply. . . [with the NEPA!
croceaure is casis for an ingunction. . .

Judicial rslie® ts available to correct
failure on wns cart of a federal agency
29 Tolley the vorocedural requirement

under NEPA. at 539.

in Environmental Defense Fund v. TVA, supra, 468 F.2d 1184, the
 

Sincthn Tiroutt Tourt of Appeals said:

I

         
     

 

   

 

  
ri niminar; niunotion, as

= £ cinion, is tne

eni 2 congressional

gois ak Sufficient

ivrs an from the

Dons ss above, can be

P2an a in al by appellants
oP 2 ° un NEPA. Izaak Walton
Lee 2 . Ss ger, 337 F.Sucs.

z 5 1? cf Mew York v.
. we ae 7 aN ana

e
e
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. “whan INET rrins is reached, wher

22 lLions neve teen invested, tne momentun
“i oon tne sits if tne [project], not on ths
sige oF the ratliz The momentum is not only
zZ2nerarea =. tne issire to salvage an investment.

2 2zg2ney wants 72 ca the architect of a wnite
zlephant.

Plier R22ttor Leveloimen: Co. v. International Union Of Electrical,
 

‘Reiicz and Vaochine Vorxers, 367 U.S. 396, 417 (1961){dissenting opinion).

B. Ine Failures Te Zomoly With NEPA And The Trusteeship Agreement

Berzuires Intunctzive Peltier Under The Traditional Standards For

| 4 u
l

y
y a o
O wD oO a
y

th
e

ra 4 i)
"

4umetion - Some NEPA cases rely on the traditional 

 

 

Stimiards Tor infunttive relief. See e.g., Natural Resources

Defarnse Tiuncil v. Morton, 337 F.Supp. 165 (D.D.C. 1971). The

vracgitionai steniersi nes four interrelated factors all of which

in girtia une erioriet: sf the issuance of an injunction granting

Tne velie? sousnt oy plsintiffs here. See generally 7 MOORE,

FEDERAL FRATTICE, 3 25.74 (2nd ed. 1971).

L. aA ShowingByThe Plaintiff Of Irrevarable Injury

 

 

a. 12e Invumeltitn DBcoes Nst Issue -

= DliainiiflS asxinz ean injunction becauss

co? the derenaant's violation of a statute

13 net ratuires swt snow that otherwise
visor morvis will sat in forthwith; all
tne. ‘irerecareaclta injury" means in this context

23 Inf rt unmiess en infunction is granted,

Tae plaincit? will suffer harn which
zannot se rerairei. At least that is

encuzn wheres, £2 mere, the only consezuence

t7 en ivdunmation is that the defendant
mMusv Pract 2 compliance with the statute

nion he cuzh=t ts nave done before.

To teceier Corr. ov. Fitctiin, 360 F.2d 692, 598 (2nd. Cir. 1956)

=Tt, Tht Tarsii if severe inreparabls harm is immediate

z 2.taT Zein ff 2°20 Prom Sihnini atoil is irrererstle harm

Ti ov. cecrle of Sisini. A return to their atoll, however, threatens

Tic Elriinians «itn irrecarabdle harm to their health. Continuation

Toot. cuilaicg f2rieaream without the environmental stud: mandated
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lne7 rlsintiris vill grevail on their claims. The defendants have

aamizviediy fatles t: comply with an applicable federal statute

aca nave pleinl: izncred the judicially enforceable terms of the

-. The Publis Interest -~ The public interest in this

e252 25 unquestionably on the side of the plaintiffs. There is

no public interest in favor of delaying the return of the Bikinians,

exposing them tc sangers of excessive radiation, or locating further

us locations. Moreover, the true public interest

lies in a comprehensive and profound study of the environmental

vne resettlement program before further steps

submit that based on the traditional

 

“7-2 relief, the Court should preliminarily

“rtnar 2onstruction work on the Bikini resettlement

 

orefe2t and order immediate preparation of an environmental impact

TE All Tefendants Are Subject To The

infjunziive Zelie? Requested By Plaintiffs

a Feierel Agencies - NEPA provides that "all agencies of the

Faeder2ei Government shall. . . (C) include in every recommendation or

receort on eriarcs2ls for legislation and other major Federal actions

sigrirtizanvly 2ife2ting the quality of the human environment, a

ilei stavetenit cy the responsible official. . . ." 42 U.S.C.

aan aN

2n2 TE? aiselines orovide tne following ampiification for

~.lTiegeenoy gopiis2ts sucon as tais one.

cone agency (1) directly sponsors
directly involved in an action

 

  

       licenses, or permits, or (2) is
: atea to

Seg7 14d
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=reiy famaticns umier the supervision of the Secretary of the

Tateriirm and 2arrr tut the responsibilities of the United States,

waits "35 Pull Z2vernmental powers and responsibilities in the

Trust Tarricviry under the Trusteeship Agreement. Executive Order

No. LLIEL. 3 2.F.R. 1959-63 Comp. at 600; Department of the Intertor

Drader No. 2312. Defendant Johnston is an appointee of the President

of tne United States, subject to the advice and consent of the

Senaze. -5 U.S.C. § 168la. Defendant DeBrum is an appointee

of tne Stsh Commissioner of the Trust Territory.

Platntirtrs are not contending that defendants Johnston and

DeBrum are Teieral agents and directly subject to NEPA. Nevertheless

ther ao remain subject to this Court's injunctive powers to insure

comrlienoe witha NZPA and the Trusteeship Agreement.

ms, 2emplaint shows, these are operating officials in the Trust

tea Complaint, 97 13 & 14. They have general responsi-

bilities frr tne people of Bikini and perform and supervise operating

Puncviins with resvect to the Bikini resettlement project. Control

aa weeV
d mn (b "3 BD t ) be 3
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by EVD uithncut prior NEPA compliance).

we 2Z88 lav oF NEPA is replete with decisions in which non-federal

Zes ers enzoined in order to enforce NEPA. fost often, this is done

on the uneory wnat tne non-rederal party has become a "partner”™ of the

elerBal givernment on the particular project. Silva v. Romney, supra;
 

 

=. Velde, (227 F.2a 252, 257 (uth Cir. 1974) (case remanded to District

Po .27 its inzttraciion that if State attempts to retain Federal funds

LTlCLAaliy grantti for 2 tenal center, without returning tne funds or

PINT LIanIe WLIn USP, the State should be permanently enjoined. "...Tne

Svzts 2annmtt retain the fruits of federal partnership in this venture...'");

aren cndivicusl vexrcers Of The San Antonio Conversation Society v.

Til slravzy Dert., --4 F.22.1923, 1727 (Sth Cir. i971), cert. denies,
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“stzin v. Enaoo Bros. Manufacturing Co., 217 F.2d 810, 815 (6th

Cir. 1954) (patent infringement involving only private parties).

Conclusion
 

Based upon the reasons set forth in this memorandum, and

-¢ entire record in this case, including the verified complaint

anc- any affidavits filed and other evidence and testimony

inzroduced, plaintiffs respectfully request this Court immediately

=o svant the relief requested in plaintiffs’ motion for preliminary

injunction.

9052t4e

Respectfully submitted,
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WASHINGTON )
) ss;

DISTRICT OF COLUMBIA }

DR. THOMAS B. COCHRAN, being first duly sworn,

devoses and says:

l. My backerzind and professional qualifications

relevant to the substance c= this affidavit include the

following:

(a) Since April 1973, I have been a staff scientist

at Natural Resources Defense Council (NRDC). My work at NRDC

has been primarily related +o the U.S. civilian nuclear power

industry. With Dr. Arthur 2. Tamplin I have written Radiation

Standards for Hot Particles, February 14, 1974 (a report on the

inadequacy of existing radiation protection standards related to

internal exvosure of man ts insoluble varticles of plutoniumand

other alpha-enizczing hot s:cticles), anc Radiation Standards for
 

cecucational Uncle Sodv Ex-7s5ure, September 25, 1975. These

retorts ar2 277acned as Einisits A and B, rasséctively. These

reports served as tne basi: for NRDC's setitions to the U.S.

A.E.C., U.S.E.7.A. and U.S. ‘iuclear Regulatory Commission to

amend their radiation prot:iction standards as more fully described



(>) Between June 1971 and April 1973 I was emploved

at Resources for the Future (R£F), Washington, D. C., where I

‘szote the book, The Liquid Metal Fast Breeder Reactor: An

vynvironmental and Economic Critique, published by RfF in 1974.

(c) From 1969 to 1971 I was employed by Litton-

telloaics Divisicn, Scientific Support Laboratory, Fort Ord,

California. I was Modeling and Simulation Group Supervisor,

supervising the activities or several operation research analysts

engaged in military research pertinent to the evaluation of U.S.

1Army field experiments designed to test U.S. Army weapons,

material and concepts.

(cd; From 1967 to 1969 Iwas a Lieutenant in the U.S.

Viavy on active 23utyv at the Naval Postgraduate School, Monterey,.

California. I was an Assistant Professor of Physics, a member

of the Radiation Safety Committee and conducted part-time

esearch involving computer studies of radiation production in

Deam transport s7stems at the Stanford Linear Accelerator,

Stanford, California.

(e) I received a Bachelor of Engineering degree

(cum laude) from Vanderbilt University in 1962, a Master of

Sciences degree from Vanderbilt in 1965 in physics and radiation

chamistry, and Doctor of Philosophy degree from Vanderbilt in

2367 in the fiela of high energy nuclear physics. During the

seriod 1962-1964 I was an AEC Health Physics Fellow and received

-srlied health-shsics training at Oak Ridge National Laboratory.

Institute of TheoreticalKstent the surzar of 1969 at the Summe

‘sies, University sf Colorado, Boulder, Colorado.

(=) I am a member of the American Physical Society,

meri qQan Nuclear Society, Health Physics Society, American

ssociation for «ne Advancement of Science and Sigma Xi.
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2. I have read and I am familiar with:

(2) “Preliminary Report; Radiological Evaluation

of Phase II Housing Construction Bikini Atoll," August 6, 1975.

(>) “Preliminary External-Dose Estimates for Future

Bixini Atoll Innabitants," by Paul H. Gudiksen and William L.

Robison, August 6, 1975. |

My comments below, based on my personal knowledge, relate to the

radiologicai evaluation of the Bikini Atoll as set forth in these:

two reports (hereafter referred to as references (a) and (b)).

3. Attached as Exhibit C is a copy of Table 3-1

taken from the National Academy of Sciences' BEIR Report (also

attached as part of Exhibit C is a copy of the title page of

the report). In order to make a similar evaluation for Bikini

Atoll one must correct for differences in populationand rate of

exposure. For example, assume there will be roughly 1,000

people on the atoll (784 persons claim land rights on Bikini

Atoll according to p.6 of reference (b))after the complete

resettlement, and assume they are exposed at 0.2 rem/year (see

Cases 2-4 in Table 4 of reference (a)). This does not include

the internal dose estimate. The correction needed to normalize

che data in Table 3-1 of the BSEIR Report to the Bikini exposure

under these exposure assumptions would be

1000 x ae =  1/100,000
2,000 ,000 .

Tn other words, divide the entries in Table 3-1 by 100,000.

cr reasons that are discussed in Exhibit B, I belie.

(fu Snoulad use ine upper limic estimate in Table 3-if(i.e., the

relative risx mscdel - cases (5)). Under tnrese assumptions you

could exsecxr about 9,978/100,900 - 0.09 cancers per year, or one

years aS a result of this exposure.

2052149
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One must also consider the genetic risk. The same

BSEIR Report estimated that the total incidence of all identified

serious genetic diseases due to 5 rem per 30 year reproductive

generation to the U.S. population would be between 1,100 and

27,000 per year at equilibrium. In addition, there would be an

inorease of becveen 0.5% and 5% in the ill health of the

population. Since my Bikini exposure assumption is equivalent

approximately to 5 rem/generation to 1,000 people, the BEIR

Report genetic effect estimate must be multiplied by

1,090/200,000,000 = 1/200,000

Thus, one coulé expect between 0.005 and 0.14 serious genetic

eiftects per vear, or up to 1 serious genetic effect every 7

v@ars. Again, ior reasons noted in the report by Tamplin and me

che upper limiz estimate should be used.

In summary, based on the assumptions I have made,

the combined risx would be 1 cancer every 10 years and one

genetic effect every 7 years plus a 0.5% to 5% increase in

overall i11 heaita.

Tais rather simple illustrative calculation does

not include wnat is undoubtedly a minor correction to account

for differences in the age distribution of seople of Bikini and

the U.S. vopulation (1967 statistics). Also, not included is the

risk associates with internally deposited radioactivity.

Derending on the case involveé it may be appropriate

to roughl:' dousle the risk estimated above to include the internal

vadiation extisire resulting from the fooc chain. One can make

ns for diiferent assumptions about tne dose

rate and <=nea number of people involved. The people of Bikini

presented with tn1s type of estimate could decide whether it is
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an acceptable level of risk. My own opinion is that it is *90

high, but its not my homeland.

ERDA or other U.S. government scientists should be

required to estimate the number. of cancers and genetic effects

rather than simply comparing the doses to the current radiation

protection standards (which in my opinion are inadequate).

4. Based on the material I have seen it appears

that ERDA's preliminary radiation evaluation is based heavily

on a gamma ray survey on a 30 m and 120 m rectangular grid for

B3ikini and Eneu islands, respectively. In my opinion these

surveys are too course to identify possible hot spots of r2dio-

activity which could carry a greater risk than the evaluation would

indicate. Furthermore, there iS no evidence that the government

nas conducted a comprehensive survery of alpha-emitters, cx

searched for high specific activity debris. This should be

done and snould have been part of the preliminary evaluation.

Wn,WC
Thomas B. Cochran
 

Subseribed and sworn to before me

this ~ =“ day of October, 1975.

 

—

tye ee WKee
NOTARY PUBLIC in

wos2m
Netare Distte, Rerict of ere

My Commission expires:

My Comm. a locres Apa. it, .7ry
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SPFIDAVIT

TO2LST TERRITORY OF THE
FACIFIC ISLANDS

)
)

. ) SS
VAPSHALL ISLANDS DISTRICT )

)
 

being duly sworn, states! He is -

2 member of the People of Bikini and one of the named plaintiffs

in this action.

He was born on July 7, 1936 at Bikini Atoll, Marshall

tslands, andresided at Bikini until the removal of his People

from Bikini on March 7, 1946, when. he was nine years of age.

Thereafter he lived with his people at Rongerik Atoll

22 approximately two years where he experienced arthritis az

age LO-ll from eating toxic fish.

Thereafter he lived at Kwajalein Atoll for severa?

months and then together with the People of Bikini, was moved to

Hili Island where he lived until he came to Majuro Atoll, the

District Center of the Marshall Islands to attend Intermediates

School in 1953. After completion of Intermediate School, he was

trained as a Health Aide at the hospital at Majuro. His training

as a Health Aide was completed in 1958. |

Affiant speaks and reads both the English and Marshallese

languages.

From 1958 to 1959 affiant was employed as a Health

Aide at Kili.- .

In 1959 affiant moved to Ujelang Atoll as a Heaith

Aid2 for the People of Enewetak who were removed to Ujelang.

42 samained at Ujelang eight vears. Then, after service again at

Yilz and Majuro he moved to Bikini Atoll to serve.as a Healtn Aide

ate 1972. He remained as a dealth Aide at Bikini until July,

137%, when he returned to Majuro.

Affiant is presently employedat the hospital at

Nature.
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For approximately 30 months affiant, together with his

wife and seven chiidren lived in the interior of Bikini Island

at the place marked in the aerial photograph attached hereto

with a red "x" in Janai Weto, where external gamma radiation is

between 65 and 75 microroentgens per hour.

Affiant and his family consumed well water and ate locally

available foods as well as imported foods.

Affiant and his family consumed bananas, potatoes, papayas,

pandanus, coconut, and fish, all from Bikini Island.

Dr. Conard, when he made studies at Bikini in 1974, took

urine samples from affiant and his wife, but not from any of their

children.

Aside from the urine samples, no other tests were adminis-

tered to affiant or his family.

Affiant now knows that he and his family, like others

who have lived or are living at Bikini, has been Placed at risk

by exposure to radiation and that to understand the extent of ex-

posure and, if necessary treat results of that exposure, extensive

examination will be necessary.

Affiant, as a trained and experienced Health Aide, knows

that he and his family require immediate and extensive medical

examination and possible treatment.

Dr. Conard knew, when urine samples were taken from

affiant and his wife, that they were living in the interior of

Bikini Island.

By that time (late 1974) Dr. Conard reasonably must have

xnown of the probability of extremely high radiation risk to affiant

and his family.

Nevertheless neither Dr. Conard nor any other ERDA or

SZC shysician furnished affiant or his family with appropriate

examination or care.

Affiant has no confidence in Dr. Conard or other ERDA-

SEC health care personnel. Affiant believes he and his family

aang others who have been placed at risk on Bikini Island should
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have a right to select their own physicians for the examination

anc possible treatment they now require.

By reason of ERDA's having allowed affiant and his family

to have been placed at risk to high radiation (external gamma

dosage approximately 20 times greater than in American cities

and 35 times greater than elsewhere in the Western Pacific Islands)

aifzant believes ERDA-AEC should bear the entire expense of

examination of himself, his family and others similarly situated, as

well as the expense of treatment if remedial treatment should be

indicated or possible.

Affiant is willing to have physicians he chooses release

results of examination of himself and his family to Dr. Conard and

ERDA-AEC but affiant is not willing to entrust his orhis family's

health care to Dr. Conard or ERDA-AEC as affiant has a reasonable —

basis to believe, for the reasons set forth above, that Dr. Conard

and other physicians employed by ERDA~AEC are concerned with

ERDA-AEC and not with the Bikini People.

 

Subscribed and sworn to
before me this 7th day of October, 1975.

_

' . . ~ eo

. oe 4 ese gt,of ee, far
NotaryPublic

; LILLIAN M. ANDREW,Notary PublieTRUST TERRITORY OF THE PACIFIC ISLANDSMARSHALL ISLANDS DISTRICTmy commissi ., ™Y Commission expires on the
dayof —' 2... 2. , 19 ee
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| Affiants,

being duly sworn, state:

Each is a member of the People of Bikini and a named

plaintiff in this action. Affiants are the

Magistrate and Ecribe, respectively, of the Bikini Council.

Affiants read and understand Marshallese hut

not English. Afzliant ‘speaks and reads both Marshallese

and English.

Affiants nave all read carefully the document titled,

"Preliminary External-losa “stimates For Puture Sixini Atoll

Tnnabditants" daztic Aucust 6, 1975. That document has been

translated into Marshallese by counsel for affiants and affiants

have read it in Marshallese. Affiant

has read it in both English and Marshallese.

Affiants have read with particular attention Table 2 of

the document, arsearing at page six of the English language version

and at vages 10 and 11 of the Marshallese copy of the document.

Affiants are attvised by their counsel, George M. Allen of Micro-

nesian Legal Services, that representatives of ERDA-AEC responsible

t
h.f¢r proapardtion 7 the document, particularly Paul H. Gudiksen,

one of its authors and Roger '’Phy, have attributed the contents

cl Toosie 2 to ir-arviews of the Enewetak People who have been

removed to Ujelics Atoll and whose life-style was presumed by

ERDA-AEC to be s:izilar to anticipated future residents of Bikini

atoll,

PRIVACY ACT MATERIAL REMOVED
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fiants are advised by their counsel that ERDA-AEC

representatives attributed the contents of Table 2 to the

Enawetak Survey at meetings at Livermore, California on

Rsgust 12, 1975 and in private conversations between Allen

and Gudiksen and Ray in the Marshalls in September, 1975.

Affiants can state flatly that Table 2 bears no

resemblance to any probable life-style of future Bikini

residents. The estimates of time to be spent in the interior

of the island are far too low and the estimates for time

to be spent on the beaches and lagoon are far too high.

AZfiants understand clearly that these estimates have been

used for computer analysis of probable external gamma

radiation dose estimates and that the integrity of the con-

clusions in the document rests entirely on the validity of

Table 2. In the judgment of affiants, Table 2 is utterly

lacking in validity. It contemplates a life-style with

an unrealistically high amount of time to be spent on the

beach and lagoon, where external gamma radiation is apparently

low and with an unrealistically low amount of time to be

‘spent in the interior of Bikini Island, where radiation is

extremely high.

Because we understand representatives of ERDA-AEC

bese Table 2 on Enewetak data (see footnote 1, page six,

English version, specifically attributing the data to the

Erewetak Survey), we compared Table 2 to the comparable

vaterial in the Enewetak Survey, set forth at page 33 of

Volume I.

“Ne find no valid resemblance between Table 2 and the

contents of Table 4 at Volume I, page 33 of the Enewetak Survey.

= photocopy of that Table is attached for comparison.with

Tasle 2, a copy of which is also attached.
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For example, comparing women over age 20 in the

sucust 6, 1975 Preliminary Bikini Estimates to women and

children to age five from Table 4, Volume I, page 33 of

=ne Enewetak Survey (based on data from Ujelang, the northern

Marshalls Atoll where the Enewetak People now live), we

note Bikini Table 2 contemplates women will spend only

15 percent of their time in the highly radioactive interior

of Bikini Island whereas Tahle 4 of the Enewetak Survey  § -.

estimates 95 hours per week, or about 55 percent of their time.

in the interior of Ujelang for the nearest comparable group,

women and children to age five. Even if we add to the fifteen

percent interior of island estimate in Table 2 the figures

of 123 percent for "Within 10m of home" and another 10 percent.

for “Elsewhere in village", we reach a total of only 35 percent

for Bikini compared to about 55 percent for the Enewetak

comparable group.

We believe Table 4 of the Enewetak Survey, Volume I,

page 33, represents a reasonably valid prediction of life-stvle

for a resettled Bikini, based on our own personal knowledge of

Marshallese living patterns.

We also understand clearly that if Table 4 of the Enewetak

Survey had been used by ERDA-AEC in predicting External-Dose

Estimates for Puture Bikini Inhabitants the predicted doses

would have been much higher. *

We know of no basis whatever for the assumptions set forth

in Table 2. We do know, however, that reliance on data such as

a
t nis could lead our people to acceptance of unknown and unreason-

ania risks of cancer and other cernetic and hezlth problems.

‘Ta alse “nots that we are competent +7 sersonally evaluate only

2 small part of tha data in ERDA-NEC reports but that, based on

the data we can evaluate, such as comparison of the Table discussed

nbdove, we have no basis for confidence in ERDA-AEC's reports

ar recommendations.

-J = .

r ~ n
. “

4—_—T, - :-7L1S 13 shown by a letter from JDe. Chabran to our counsel



 

 

TRANSLATOR'S VERIFICATION

TRUST TERRITORY OF THE
PACIFIC ISLANDS

)

MARSHALL ISLANDS DISTRICT ) SS
)
)

 

she R Zack, ¥2y , being first duly sworn,

states he is fluent in both English and Marshallese and that he

has carefully translated the foregoing Affidavits into Marshallese

and read the same to

[Luk Pack

Subscribed and sworn ts

before me this

93521549

7th day of tober, 1975.

PRIVACY ACT MATERIAL REMOVED

_,

Lous woe ee

Notary Public
LILLIAN Mv. “. ANDREYN .TRUST TERRITORYOp pe pacine PublicMARSHALL ISL aN? ¢ DspRTepeTNS

- my cammis .“SS1OM eX" res on thei. . 19————_day of
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Tadle 2. Population sreakdown by age and geographical living patterns.

 

Infants and Children and

 

small children adolescents Men Women

Age rricket (years) , a-4 5-19 20+ 20+

Fraction of population (°° 16 4] 22 21

Fractizn of time spent in
reitsctive areas (4%):

Inside home ‘ 50 30 30 30

witnin 10 m of home 1s 19 5 10

Elsewhere in village 3 1¢ 5 10

E2acn 5 5 5 S

Interior of island 5 15 20 1S

LiLiton 0 10 10 §

Tiner islands 20 20 25 2s

 

2 1
shown 2S area 3 in Fig. -. A: far as the external dose assessment is concerned, cases $S

anc o are identical, Since the expected living patterns are most likely to differ

bei.een the various age gri.ts, it is necessary to utilize tre age distribution data

prescntac in Table 2.) Thess cata were obtained from the 1974 census taken on Kili Island

towne “34 persons who cla:m land rights on Bikini atol.* The geographical living patterns,0

aisz shown in Table 2, -ere sssumed to be similar to those expected for the returning
feacees . 1
Eneweliy people.

Even though the gacra-rav exposure rates vary widely, it was necessary, for theja

turrise ef the external ccse calculations, to derive the most reasonable values of the

mean exposure tates for es:! ssecific geographical area under consideration. These are

enivr in Vable 3. The 7... cxzosure rates for specific areas on Bikini Island were

eptainec by weighting the mean exposure rates within each contour interval with the area

‘sutnir the contour. Since the exposure rates on Eneu Islanc are relatively uniform, the

Tea: ¢xTcsure rates were chosen by inspection of Fig. 3. Since this survey did not include

tie .i7er islands of the atcil, it was necessary to rely on data from previous surveys to

zo the total population
5 6
° Linch et al.,

purtese. Their results

 

@ z the values presented in

-. +. It should be ro:ntec cut that these ere rough estimates since the data are

~.° .2 sti were collects: : cr a span of alrost ten years. The exposure rate over the

Lee i$ estimated tr te 3.3 cn hr due to the cosmic ray contritution and an additional

9052160



 

 

..9 to other parte of the lagoon takes

piace. Fishing .2 general will be cis-

ussed in a Separate section.

Children up to the age of about 3-

cyears spenc c.2st of their time around

ne village close to or inside their houses,

ander the super~:sion of their mother and

tder children. Children from about

(years up to about 10-15 vears spend

-ngir time in school and playing around

«se village between the ocean and lagoon,

At least hali of the children's free

‘rme is spent Slaving on the lagoon beach

ing in shallow -vater; the remainderis

wout evenly c.vited among the village,

zirrounding forest, and ocean beach.

Cirts from adour 12 to 15 perform many

‘i the arduous household tasks, such as

“rating coconut tr oreparing bread/ruit.

Yovs of this save aze climb the coconut

3 breadfru:: trees to harvest green

‘drinking coconuts’or ripe breadfruit.

School was nct in session in Julv; they

“Saerve a June-'o-September recess.

Children star: first grade at about

- vears and are veczuired to attend

‘srough the e:ghth grade. School hours

are f-12 a.m. ant i-3 p.m, The school

aie d,

is a one-room Structure, and studentssit

Subjects taught are English,

mathematics, social studies, science,

Most eighth

grade graduates can read and write Mar-

shallese. If students wish to attend high

school, they go to the district center at

Majuro, and the official language is Eng-

lish, At about age 15, if they do not

attend high school, children begin to

assume more of the duties of adults.

on the floor.

and phvsical education,

Table 4 provides a rough estimate of

the amount of time spent by men, women,

and children in various locations. For

dose-assessment calculations, hours per

week is probably the best unit. Hours

per day would carry a large standard

deviation (~20-50%), while hours per

month would be unnecessarily coarse,

except for time spent off the main island,

How these estimates would change for

Enewetak is very difficult to predict.

With the much larger and less protected

lagoon there, transportation will have a

strong influence. If reliable boats are

available, the total time spent by men on

the lagoon water and other islands would

probably about double or triple, at the

Time spent in various areas of the Ujilang Atoll.
 

Time, hr/wk
 

 

 

 

Women

fchildren Children
Lor: s to age ~a) (m3 to ~15)

"sive hovsee £9 60 60

-rourorcslinu—rutsice 4 95 43

Sc7On beacr i9 10 50

TE0OnN wates «on 5 0 7

“er islands 3 ‘1 1

“hn beach 2 2 7

Ten seq 7 3 0 0

- aor '

fa9052161
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Natural ..esources Defense Cou..cil, Inc.
17 15TH STREET, N.W.2

WASHINGTON, D.C. 20005
; New York Office

202 737-3000 : 15 WEST 44TH STREET
BOARD OF TRUSTEES NEW YORK, N.Y. 10036
Stephen P. Dugg oasrman ugesn 212 869-0150

James Mar:hall .
Vice Chairman Western Office
. George M. Wi .
oe pageM.Woodwell "664 HAMILTON AVENUE
Dr. Dean E. Abribamion PALO ALTO, CALIF. 94501
Mrs. Louis Aucbincloss 415 927-1080
FrederickAcollios,Jt September 19, 1975
Dr. Rene J. Dubos
james B. Frankel
Robert W. Gilmore
Lady Jackson, D.B.E.
Hamilton Kean

Dr. Joshua Lederberg :
Apthouy Mazzocchi :
Paul N. McCloskey, Jr. - ol”
Michae) Mclacosh 2
Eleanor Holmes Norton
Owen Olpin
Franklin £. Parker :
Dr Giford B.Pinchot George M. Allen, Esquire
JoneR. Robinsea Directing Attorney
Laurance Rocketeller Marshalls Office

. Willard R H . . :
{vhimey NorteSeymour, Jr Micronesian Legal Services
David Sive Corporation
MNReena Post Office Box 376

Joho H. Acams Majuro
Executive Director Marshall Islands 96960

Dear Mr. Allen:

This is in response to your letter of

September 12, 1975. Several pages of my copy of the

report on the Kili meeting are not legible. From

what I can read I gather you have replaced Ted Mitchell

on the case. Is this correct? Is Ted still Executive

Director of the Micronesian Legal Services, as your
letterhead indicates?

Enclosed is a copy of Table 3-1 taken from

the National Academy of Sciences' BEIR Report (attached

to a copy of the title page of the report). In order

co make a Similar evaluation for Bikini Atoll one must

correct for differences in pooulation and rate of ex-

posure. For exarvle, assume there will pe roughly 1,000

meorle on the atoll (784 sersons clain land rights on

Bikini Atoll according to p.6 of the resort by Gudiksen
and Robison [vour reference 1]}) after she complete

resettlenenct, and assume they are exposed at 0.2 rem/
year (see Cases 2-4 in Table 4 of tne ERDA August 6,

1975 Draft Report [your reference 2]). This does not

jusrg Resch) Pant
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George M. Allen, Esquire
Page 2
September 19, 1975

include the internal dose estimate. The correction

needed to normalize to the Bikini exposure under

these assumptions would be

1000 0.2 Se
2,000,000 * g.,7 ™ 24100,000-

In other words, divide the entries in Table 3-1 by

100,000. a

For reasons that are discussed in the

enclosed report by Art Tamplin and me I believe you

should use the upper limit estimate in Table 3-1 (i.e.,
the relative risk model - cases (b)}). Under these
assumptions you could expect about 9,078/100,000 =

39.09 cancers per year, or one cancer every 10 years
as a result of this exposure.

You must also consider the genetic risk.

The same BEIR Report estimated that the total incidence
of all identified serious genetic diseases due to 5
rem per 30 year reproductive generation to the U.S.

population would be between 1,100 and 27,000 per year

at equilibrium. In addition, there would be an increase
of between 0.5% and 5% in the ill health of the population.

Since my Bikini assumption is equivalent approximately
to 5 rem/generation to 1,000 people, the BEIR Report

genetic effect estimate must be multiplied by

1,000/200 ,000,000 = 1/200 ,000

Thus, one could expect between 0.005 and 0.14 serious

genetic effects per year, or up to l serious genetic

effect every 7 years. Again, for reasons noted in the
report by Tamplin and me the upper limit estimate should

“2 used.

In summary, based on the assunstions I

nave made, tne combined risk would be 1 cancer every

10 years and one genetic effect every 7 years plus a
0.5% to 5% increase in overall ill health.



CO (_
George M. Allen, Esquire
Page 3
September 19, 1975

Depending on the case involved it may
be appropriate to double this risk to include the

internal radiation exposure resulting from the food

chain. You can make the corrections for different

assumptions about the dose rate and the number of
people involved. The people of Bikini presented with
this type of estimate should decide whether it is an
acceptable level of risk. My own opinion is that it
is too high, but its not my homeland. ,

In any event you should require the ERDA
(and the other government) scientists to estimate the
number of cancers and genetic effects rather than
simply comparing the doses to the current radiation

protection standards (which in my opinion are inadequate).

Sincerely,

TQBa
Thomas 8B. Cochran

Enclosures

S0521b4



APPIDAVIT

TRUST TERRITORY OF THE
PACIFIC ISLANDS

)
)
) ss

‘IARSHALL ISLANDS DISTRICT )
)
)

 

being duly sworn, states:

1. As shown by the Verified Complaint, the United States

Energy Research and Development Administration (ERDA) has stated

return to Bixini Atoll, is, under certain extreme conditions,

acceptable Zor the People of Bikini.

2. Neans of transportation, consisting of field trip ships

or the Trust Territory, are presently available and in operation

by which People of Bikini, or others, such as Contract workers,

might in fact travel to and live at Bikini Atoll.

3. Notwithstanding ERDA's preliminary 1975 radiation find-

ings and recommendation, a completa radiological survey may show

all or part of Bikini Atoll, particularly Bikini Island, to be

unsafe or unacceptably risky for long-term or permanent habita-

tion on any practical basis, in which case any persons who move

there may have to be again relocated, as may, in fact the persons

oresently residing on Bikini Island.

. Uniess this Court enjoins defendants from permittingp
e

movement of ctarsons to Bikini Atoll, permanent and irreparable

Zamage to t..-3e persons and to the Bikini People as a whole will

result.

3. 2 itwithstanding this request for Preliminary Tnjunctio:

certain persons, particularly elderly people, may wish to return

to Bikini. ‘fF after explanation of the risks associated with

sucn return they continue to wish to do so, they should be per~

5052109 |
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wd

based on a-:Ziant's personal knowledge, number not more than three

families and 20 total persons, agree to assume all liability for

any and all future health care, shelter and nutritional needs

of such persons because any present willingness to return of

such persc~s has been abetted by the statements of representatives

of ERDA.

3. waither affiant nor most of the People of Bikini can

read or uncarstand English. Nevertheless the Bikini People are

well-educated and virtually all adults read Marshallese.

7. Unless defendants are required to supply information

to plaintizis and the persons they represent in Marshallese, they

will be unzdle to participate meaningfully in decisions relating

to their Pasettlement and they will necessarily be permanently and

izrevarabl:; injured thereby.

8. -2fendants have spent hundreds of thousands, if not

millions, cf dollars toward the Bikini Resettlement without any

attempt whacever to comply with the National Environmental Protec~

tion Act anid have, in the process disseminated misinformation and

lies and wzsted countless sums of money. Unless they are enjoined

from further agency spending and contract spending on the Bikini

Resettlemen: except with Court approval, further illegal conduct

and irreparable injury is inevitable.

9. Communication with the Bikini People by representatives

of ERDA has created a decade of heartbreak without any productive

value whatever. Information communicated by ERDA representatives

on technic: matters has frequently been simplistic lies or half-

truths cal-::lated to serve the interests of ERDA or its predecessor,

tne United szates Atomic Energy Commission, not the Bikini People.

Izreparab. aarm has already been caused by this type of communica-

tion and =-_:ss it is enjoined except for such communication as

has speciz: =: court approval or consent by plaintiffs, further

irreparabls Aarm will be inevitable.

13. v-less defendants are immediately ordered to commence

Dr2paration 2f a Draft Environmental Impact Statement in both

\
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English and Marshallese, under direct court supervision as to

agency spending and work assignments, plaintiffs' hopes of ulti-

mate successful resettlement have no chance of success and the

irreparable harm will continue.

The above statements have been translated into Marshallese

and read to me and are true to the best of my knowledge.

* a

Magistrate

5 i
.4 .
ie.

Bikini Council

Subseribed and sworn to

before me this“«.day of October, 1975.
wi “ sot

Hye KO AP
f aee Pte Lee reate,

LILLIAN M, ANDREW, Nock. Be
TRUST TERRITORY OF TUE PACIFR 5 oS |TRANSLATOR'S VERIPICATION MARSHALL ISLANDS DISTBL

mycommissio i
TRUST TERRITORY OF THE JZaay of <A.aae A

f PACIFIC ISLANDS 7 ——
F

)
)
) ss

MARSHALL ISLANDS DISTRICT )
)
)

 

» being first duly sworn, states he is flu- 

ent'in Soth English and Marshallese and that he has carefully

_ translated the foregoing Affidavit into Marshallese and read it

to Lore Kessibuki.

 

Subscribed and sworn to
Eefore me this "'.. dav of October, 1975.

Be Oe
“Notary Public

TLLEAN M. ANNPEW, Notary Public

PRIVACYACT MATERIAL REMOVED Tres EMMoAyLTMEgagciseas
‘MYCommission expires on the

day of _- . 219A
+
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AFFIDAVIT OF HENCHI BALOS
 

STATE OF HAWAII )

) ss.

CITY AND COUNTY OF HONOLULU )

Affiant, being duly sworn on oath, deposes

and says:

Affiant is one of the persons in this action.

Affiant reads, writes and speaks both English and Marshallese.

Affiant was personally present at the meeting at Kili Island .

on September 4 and 5, 1975, at which a presentation was made to

the People of Bikini by Representative Roger Ray and Paul Gudiksen,

representatives of the United States Energy Research Development

Administration.

A tape recording of the September 4-5, 1975 presentation at

Kili Island was been made and reviewed, in part, by Affiant

immediately prior to preparation of this affidavit.

The tape recording is in the possession of counsel for

Plaintiffs and is believed by Affiant to be available to all

parties.

Affiant has been furnished by counsel for Plaintiffs the

documents which are attached to this affidavit as Exhibit "A ’

which documents were disseminated at the September 19, 1975

Interagency Meeting in Washington D. C., at which George M.

Allen, Counsel for Plaintiffs, was personally present.

On the basis of the materials already set forth in the

Verified Complaint, paragraphs 1 through 90, the Kili meeting,

the Washington, D. C. meeting, and a news release by the United

States Department of the Interior, Affiant has concluded that

the following positions of the agencies which are Defendants

in this case have been established:

\
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1. ERDA believes the radiological surveys thus far

performed at Bikini Atoll are inadequate and that an adequate

radiological survey of the entire northern Marshalls is indicated,

utilizing helicopters. The materials at the Washington meeting’

distributed by ERDA and attached hereto support this conclusion

unequivocably.

2. ERDAbelieves, notwithstanding the fact that it has

done only preliminary and admittedly inadequate radiological

surveying, that under certain conditions, summarized in the

materials attached hereto, permanent residence by the Bikini

People on Bikini Island is practical and acceptable from a

standpoint of exposure to radiation. Affiant, after review of...

all of the materials available to him, which constitute ay of

the materials available to any person whose only LSS is

Marshallese and some materials available only in English,

disagrees with ERDA's conclusion that permanent residence on

Bikini Island, subject to written restrictions, is an acceptable

risk at the present time. Affiant hopes that a conclusion

along those lines can be reasonably drawn after complete radio-

logical survey of the Northern Marshalls.

However, Affiant does not believe such a conclusion can be

drawn at the present time on the basis of information now

available.

3. The Department of the Interior is apparently in

agreement with Affiant, as it has taken the position since

late August, 1975, after the August 12, 1975 Livermore,

California meeting that the Bikini Resettlement must be halted

pending completion of a complete radiological survey.

50521649 72- /



4. The Department of Defense, which has helicopters

necessary for completion of a valid radiological survey,

has not yet made those helicopters available and apparently

will not do so unless some other agency pays it $1.5 million

or it is otherwise motivated to furnish the helicopters.

FURTHER AFFIANT SAYETH NAUGHT.

Subscribed’ and sworn to before me .
this  F# day of (k206en 1 S978

“1ALN3S.OTP
Notary Puisic, Fist Judicial Court

-'!' " ¢ State of Hawaii

My commission expires: ¢ 7-78

~

PRIVACY ACT MATERIAL REMOVED
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ed , . A REVIEW OF PERSONNEL MONITORING AT BIKINI

As a result of the recent meeting at Kili by Trust Territory, ERDA and

Micronesian Legal Service officials concerning restrictions on rehabilitation

of Bixini it is apparent that there are several points of misunderstanding ia

the minds of the Bikini people concerning. statements I have made regarding tue

radiological safety of Bikini. Before reviewing the radiological monitoring

obrained on the people living at Bikini I would like to clarify some of the

confusion. First, at the time of the Ad Hec Committee meeting, the visit -f

che Trust Territory and AEC officials to Kili in 1968 and ay visit to the

island in 1969, the statements made about the radiological safety of Bikini

were justiried based on che survey data compiled at that time. Subsequent

analyses of personnel monitoring data on the people living at Bikini snowed

low levels of radioactivity in the people confirming the original conclusions.

In ali sincerity, I disclosed this as additional assurance to the people

living there. Based on these findings I would not hesitate to live in one

of the houses on Bikini. I am sad about the statements a few people made

abour me at the Kili meeting. TI have great friendship and respect for the

people of Bixini and in no way and at any time have I tried to mislead thea.

From tae peginning there were certain restrictions concerning rehabilitatioa

oz Bikini. It is only very recently that radiological survey data has mace

it necassary to impose further restrictions.

I would lixe so clear up another point of confusion regarding "medical"

examinations, We have never done medical examinations on che Bikini peoole

for vossibie radiation effects. The reason is thaz the radiation leveis are

& low chaz such enaninacions are nor necessary. For shis reason it is wrongw

of using che peonle living at Bikini co study rac.civao " ‘ Xe a
4
G {t 9 we fe

}
oO c u a C w

5652111 /



~2-

fects. Radiacion there is troo-slight for medical studies to be of interest

since no radiasion effects would likely be detectable. Tne urine collectioa

and measuremenzs of the body for radioactivity are not medical procedures

and are done by technicians. These measurements are important since they

fora the basis for reassuraace of the people living on Bikini regarding

their radiological safety. Though we are not doing medical examinations

if our doctors are at Bikini, as in the past, we will always be glad to

sea, treat and prescribe for any people that are sick - but only at the

vaquest of the individual or the health aide. Unless requested by the

peopie it is aot even necessary for our doctors to go to Bikini.

: In 1969 personnel monitoring procedures were begun on a groun of 30

workmen at a work camp on Eneu Island. By 1972 about 3 Bikini fanilies

had moved back (about 50) and also about 25-30 workers and agriculsurists.

Radiological monitoring at Bikini has been carried out annually since 1969.

Tone size of the population has not changed much since 1973.

In order to assess the radiological hazard the following personnel

monitoring procedures have been carried out:

 1. Radiochemical analyses on urine samples: (individual 24 hour aad

pooled samples). These analyses requite complicated chemical procedures

and are done for us by the ERDA Health and Safety Laboratory in New York

city. Such radiochenical analyses have also been carried out on water

and local food products.

2. Dirzer measurement of radiation in the paopleby 2amna spectro-

stoonie @rnalvsis: To do this tons of radiation-free lead bricks were shiszoed

ro tne Marshalls and a shielded counting facility set up in one of our cir-

9052112
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Toe measurement of body radiation by such analysis is very sensitive and re-

quizes complex electronic equipment aad personnel highly trained in electronics

from Grooxhaven Nacional Laboratory.

3. Parsoanel exposure to gamma radiation: Gamma levels on the island

weee derived from daca furnished by other radiological survey groups.

MONITORING DATA

The results of the personnel monitoring data on people living at Bixini

since 1969 are presented in the accompanying-tables. The cata on urine

t
hanalyses are presented on Table I. Note that average pCi/liter for Bikini¥ P P

90. 2.5/3.8 and for "cs 638/3366.urine compared with Rongelap was for

Based on standard guide lines (International Congress of Radiation Proteccioa -

ICR?) these isotopes have been well below maxicum permissibdle levels. Re-

assuriag also is the vircual absence of plutonium in the samples. Levels

for internally absorbed 1370, as measured by spectrographic analyses are

presented in Table 2. Note the average values for males and ferales on

Bixini compared with those on Rongelap (in nCi/pg body weight) was 1.4/6.4,

again well below the maximum permissible levels. The grashs in figures 1

90 137
and 2 show that body burden (extrapolated) for “Sr and Cs in the Bikini

peorle are well below the peak values noted in the Rongelap seople. The

_Rongelap people reached a peak of 6-11% of che maximum 90... permissible

level (Zor general populations) and of ahouc 22% for 13755. These low

values for internally absorbed radionuclides is in accord with the fact

thac che people on Bikini have been subsisting mainly on imported foods.

“az tonigiaution of gamma radiation co the aeopgle on Bixini is somewnas

Q724Cer Inan on Rongelad.
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Table 3 compares the total bone marrow dose (the critical organ for

somstie radiation effects) for people living at Bikini, Rongelap, Utirik,

Long Isiand, New York and Denver, Colorado. Since the people Living at

Denver have a considerably higher natural radiation and medical, dencal

. concriburion, the exposure to the people living there is probably higher

chan people living on Bikini. The estimated dose to people on Lang Island

is somewnat less chan Bikini doses, also it might be noted that many

thousands of people living in areas of South America and India are exposed

to higher levels chan indicated for Bikini due to high thorium content of

the soil. There have been no reports of increased cancer or other illness

in Denver or these other high level populations that might be related to

cheir increased radiation exposure.”

More recent data from radiological surveys last June at Bikini showing

nigner than expected radiation levels in the interior of Bikini and higher

levels in pandanus aad breadfruit have resulted in some further restrictions

on the future living patterns of the Bikini people. At the time of the Ad

Hoc Committee meeting it was not known about plana for building houses in

the interior of Bikini Island. Recommendations to put the first village

and Zood crops on Eneu were not followed, nor was the recommendations to

remove topsoil from planting sites of pandanus and breadfruit on Bikini

foliowed. ‘The recormendation for the addition of powdered milk co the diac

= che people is being implemented. The restriction regarding consumptionoO
r
h pandanus and breadiruit may eventually be removed following inves-sigarionQ

on growth of these plants at Enivetak, Table 4 shows results of analyses of

vacer samples from Bikini. Based on these findiags the well water is in chs

pera:ssizle range. Catchmanc (rain) water is very low in activity. With cue

wteee rpm 4
Cen mee TS than Fhe inca Oneedanee ba hom bk The Temp oo Sewer

§

hy
3852114
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conscruction of new cisteras and mending of leaking ones there should be

ample catchment water for drinking and cooking. Consumption of marine

liza oZfers no radiation problem. Coconut crabs (see Table 5) appears

to be high enough in activity to be avoided. They are quite scarce in

any event. Further analyses of local products (pigs, chickens, vegetables,

etc.) have not been completed. However, it is reassuring that the present

consumption of available local foods and ground water based on these find-

ings, have not raised body burdens of radionuclides above the low levels

reporced.

Tne direct measurement of radiation levels in the people living on

Bikini is the critical cest of radiological safety. The exposure of che

people there, based on the present living pattern, are in the permissible

tange and as pointed out lower than some other communities in the world.

As was pointed out radiation exposure is so low on Bikini that medical

effects would not be discernable in this population (see ERDA letter of

June 27, 1974 from Mr. J. Liverman to Mr. Chips Barry for estimated effects).

We believe that continuation of personnel monitoring is importaat, however,

to maintain a close check on the radiological status of the people. Alsa

negative findings are important reassurance for the people living there.

- Z 4
PA OEoo

Robert A. Conard, M.S. Sec. >» 975w
e

w
w

ae. a
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TRALe 2.

Kadiochemicai Analyses ofWeil Water From Bikini (Data in pCi/liter)

Year Samole Vol, ml 15, > 1s * > tH =oo _.

vos rm.

1971 “eadwell” 1810 ; : 7‘ &, = ; ¥ meee ween ‘
“back wede? MAO a _ ve OO =i “ 770230"; O64 —- 24

or aed a Ne BH SI 104030% ont =good secdl pclosed) igo 1073 eye toa i de TL?
oy ate o owe . 1h hog

97 S water (camp arcaj S50 OAGT 4% 15349% O.04= ivy
1972 well seater 1000 13402098 B00 1%

CNASING Walter 1966 O61 iK 18 =a%
1973 newwell : -oO 5 :el well a5 . 6000 048 = nee

~“" Te 0.08 = uF
menPeOe, -

Ae MPe aie¥

TABLE IIL &

Estimated Dose to Bone Marrow (mren/yr) ISA

SOURCE | BIKINI INE RONGELAP UTIRIX DENVER LOU T3LAT
wk .

Natuzal 80 80 80 80 325 190

Medical -
Dental 0 0 10 10 70 70

Contamination

Gara 165 , 7 20 7

Internal 21 21 68 "31

TOTAL 266 108 173 128 395 236

™ - - . - 4 wee

Dose on Marsnail Islands based on personmel and environmencal cara coilzerce

to date

* As high as 420,
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Radio benocad Analyses ef Urine (Pata in Average pCi/liter}
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wsy7O P cerca . 120.0 1.2 Ond. OLS fread;
UriieG piety 2.2 O.013 9.020
Ur.M waa . oo 0.015 0024
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FABLE 3s

Mean Gestd 37 Levels Obtainedk by Whoie- Rody Goonting, 1974

- Male , Female

No. nc DCI/ke body wi” No. ACh nl Sag bewiy wr

Witt a mt Wh (LAS 5.04) 13 73 DL EOF tte
Cx 9 Zin 4.07 (2.04-G4bRE is 133 253 CUbe,
Mongelag ” $73 7.76 (4.37-16.3) 24 304 SIZ (2TLRL3 oe
8B Nimes. team + 2.93 0.0552 (0.01544+.0791)

 WIP HP A/F,
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Racdochemical Anas af Well Water Frou Sixiai (Data in pCi/lizer)
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CONCLUSIONS

. PEOPLE LIVING ON BIKINI ISLAND PAY RECEIVE A RANGE OF EXPOSURE ABOVE AND
BELOW THE STANDARDS DEPENDING WHERE THEY LIVE AND THE SOURCE OF CERTAIN
FOODS THEY EAT.

EXPOSURE ESTIMATES FOR PEOPLE LIVING IN THE INTERIOR OF BIKINI ISLAND ARE
HIGHER THAN FOR LIVING IN THE PRESENT 40 HOUSES.

GROWING ALL FOODS ON BIKINI ISLAND GIVES DOSE ESTIMATES ABOVE THE ANNUAL
STANDARDS FOR BOTH WHOLE-BODY AND BONE MARROW AND WELL ABOVE THE 30- YEAR
STANDARD FOR WHOLE- BODY,

IFPORTING A NUMBER OF FOODS THAT ARE A NORMAL PART OF THE DIET OR GROWING
THESE FOODS ON ENEU ISLAND IS REQUIRED TO REDUCE DOSE ESTIMATES FOR THE
40 HOUSES TO LEVELS BELOW THE STANDARDS.

IMPORTING ALL FOOD IS REQUIRED TO BRING DOSES WITHIN THE STANDARDS FOR
HOUSES IN THE INTERIOR OF BIKINI ISLAND.

LIVING ON ENEU ISLAND AND GROWING ALL FOODS THERE GIVES DOSE ESTIMATES
WELL BELOW THE RADIATION STANDARDS FOR BOTH ANNUAL AND 30-YEAR DOSES.
NO RESTRICTIONS ON USE OF LAND OR ON FOOD GROWN ON THE ISLAND ARE NEEDED
FOR ENEU,
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RECORMCNDAT IONS
—ee

NO ADDITIONAL HOUSES SHOULD BE CONSTRUCTED IN THE INTERIOR OF BIKINI ISLAND
OR ALONG THE LAGOON ROAD. THE EXISTING HOUSES ALONG THE LAGOON ROAD NAY BE
OCCUPIED IF CERTAIN RESTRICTIONS ARE FOLLOWED.

THE ADDITIONAL HOUSES AT BIKINI ATOLL SHOULD BE CONSTRUCTED ON ENEU ISLAND,
ELLU ISLAND SHOULD BE THE POPULATION CENTER OF THE ATOLL FOR THE INDEFINITE
FUTURE.

COMMUNITY FACILITIES PLANNED FOR THE VILLAGE AREA AT BIKINI ISLAND MAY BE
CONSTRUCTED TO SERVE THE NEEDS OF THE PEOPLE WHO WILL OCCUPY THE EXISTING
HOUSING THERE. HOWEVER, ADDITIONAL FACILITIES SHOULD BE CONSTRUCTED. ON
EWEU ISLAND, INCLUDING ANY WHICH ARE DESIGNED TO SERVE THE ENTIRE BIKINI-
ENEU POPULATION.

RESTRICTIONS SHOULD BE PLACED ON USE OF CERTAIN LOCAL FOODS FROM BIKINI
ISLAND, THESE RESTRICTIONS ARE AS FOLLOWS:

A. FISH, BIRDS, BIRD EGGS -- NO RESTRICTIONS,

B. COCONUT -- NO RESTRICTIONS,

C. PANDANUS GROWN ON BIKINI ISLAND SHOULD NOT BEUSED,

D, BREADFRUIT GROWN ON BIKINI ISLAND SHOULD NOT BE USED.

E, PIGS AND CHICKENS -- NO RESTRICTIONS PENDING ANALYSIS OF SANPLES,
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F. COCONUT CRABS FAY BE EATEN ONLY FROM ENEU, AERKIJ, AERKIJLAL, AND
BIGIREN ISLANDS,

G. OTHER FOODS SUCH AS BANANA AND PAPAYA GROWN ON BIKINI ISLAND SHOULD
NOT BE USED UNTIL THEY WAVE BEEN ANALYZED AND DECLARED ACCEPTABLE,

NO RESTRICTIONS ARE NEEDED ON ANY FOUD TTEMS GROWN ON ENEU ISLAND.

CRUSHED CORAL GRAVEL AROUND THE HOUSES RESULTS IN A REDUCTION OF EXTERNAL
EXPOSURE RATES. THIS PRACTICE SHOULD BE MAINTAINED AT ALL HOUSES AND
COMMUNITY FACILITY LOCATICHS ON BIKINI TSLAND.

LENS WATER ON BIKINI AND ENEU ISLANDS SHOULD BE USED FOR AGRICULTURE ONLY.
ALTHOUGH IT IS NOT EXPECTED THAT ANY PERMANENT RESTRICTION WILL BE NEEDED —
ON USE OF ENEU WATER FOR COOKING AND DRINKING, A FINAL STATEMENT TO THIS
EFFECT MUST AWAIT LABORATORY ANALYTICAL RESULTS EXPECTED IN OCTOBER 1975,
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