DEPARTMENT OF DEFENSE 4ODTEG 7;« ~My
OFFICE Of GENERAL COUNSEL A
WASHINGTON, D. €. 20301 » lecund f /;.y/4?

Q/ August 11, 1978 Fom Bek Shme
T

MEMORANDUM FOR THE CHAIR AND MEMBERS OF INTERAGENCY
TASK FORCE ON CLAIMS

SUBJECT: Negotiating Positions on Radiation-
Related Claims

} At the first meetlng of the Interagency Task Force on
claims, interested agencies were asked to prepare nego-
tiating positions on radiation-related claims for dis-
cussion on August 16. We are pleased to submit for
your consideration a position on health and mediceal
claims and a position on land use claims.

The broad objective of this Task Force shoulé be
to develop a negotiatinc position. The Marshallnse are
represented by able ané exceriznced ccunsel of their
own choosing who can be excected aggrsssively tO assert
the interests of their clients. The Task Force rmust
assume that negotization of these clzims will invelve
considerable pressure to Lbargain Lp«a*j from 2
that it proposes. Thus, the precise responsibility of
the Task Force should be to establish an initizl nego-

tiating position, and to set the outer limits bevend
which the United S:tates Government is 1ot willing to
negotiate.

The negotiating position for health and medical
claims should have two goals. First, a comprehensive -
program of health and medical care must be provided
for all radiation~related injuries. Second, injured
individuals must be compensated adequately for their
harm. To achieve these goals, the negotiating position
must include periodic medical examinations to identify
radiation-related injuries; comprehensive health and
medical care to treat all such injuries; and adequate
compensation.

There is no reason to treat health and medical

claims by individuals of one atoll differently from
those made by individuals of any other atoll. The
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negotiating position should offer the same program to all
individuals without distinction. Existing legislation
sponsored by the Department of the Interior for the
peoples of Rongelap and Utirik Atolls is an excellent
starting point for this program. The benefits of this
legislation should be extended to all affected peoples

and supplemented as needed to achieve the goals outlined
above. To avoid double recovery, the value of compensation
already received should be taken into account.

Because the United States Government has had different
experiences with the peoples of the atolls involved, the
negotiating position for land use claims should be tailored
to deal with the specific facts of each case. In all cases
the United States Government should pursue the following
objectives:

(1) Involve the Marshallese in establishing
and implementing policy for use of land that may
be radiologically contaminated. A permanent
mechanism must be created to acccmplish this

objective.

(2) Compensate for loss of use or damage
to land. The most that =2y be denanded of the
United Sta tcs Governrant is to make injured
land-owners wiole, eithar by reszIoring ths land
or by making compensetcry payments. There should
be no attempt to go beyond this limited objective.

Our land use analysis balances the amount of land use com-
pensation already made =gainsb the value of land involved.
Because it represents a 3051b13n alrealy takan by the United
States Gqvernment 1n ccnnection with passage of Public Law
No. 94-34 and is resasonable, the Department oI the Interior
valuation of Ujelang Atoll is adopted as the standard for
the initial negotiating position. Again, to avoid double
recovery, the valuz of compensation already received should
be taken into acceount. Finally, it is important to recognize
that in two instances legally binding release and holgd
harmless agreements for land use claims have already been
given by the people involved.



Concern has been expressed that any agreement nego-
tiated with the Marshallese be fair and equitable to both
the peoples and their leadership. Of course, primary
responsibility in this regard must rest with counsel for
the peoples. Nevertheless, the United States Government
should be sensitive to this concern.

We believe that these negotiating positions provide
a sound basis for settlement of all radiation-related
claims through serious negotiation with the Marshallese.
We have been in closs consultation with Department of
Energy and, although they have not completed their
internal coordination process, we area authorized to
state .that there is cgenesral agrezement batween Depart-
ment of Energy anrnd Departmen+ of D=fense with respect
to these negotiating positions.

[r:_[ S

Richard J. Stone
Cffice of 2ssistant General Counsel
or International, Intelligence
ané Investigative ZProcranms,
Decartmant of DeZfenss2



NEGOTIATING POSITION FOR HEALTH AND MEDICAL CLAIMS

The United States Government negotiating position ought’
to be as follows:

A. Periodic Medical Examination.

: The Unit
prehensive madica
follows:

States Goverrnment will provide a com~
examination annuzlly to individuals as

(1) Enesweta%x an? Bikini 2+t0lls. To ezach
recsident cf ths =2tolls.
(2) Rong2lep arnd Utiril 2io0iils. To each

person whd was a resicant con March X, 155%,

anéd to progesny 0f such persons.

B. Health and Meiiczl Caza.

The Unitad States Goverament will preoviis com-
prenensive hzalih ené mediczli czre IZor any raliaztico-
related injury, such care to inclels any nscs=ssary
hospitalizatior, surgesry, oosit-Iozraiiva cars ani re-
habhilitation. Thz detz2ils of ifnis nrocTam should b2
the subject oi nzgotiziion.

C.. Compsnsation.

The United States Covernment will maXa2 payments

in compensation for radiaticn-rslated injurie:z as iollows:

(1) $25,000 to0 each p=
heirs or legatzes psr stirres
capita, wvho has had his thyroi
a neurofibrcmz in the neck surgically
removed, or who has developed thyroid
atrophy resulting in myxedems or who
develops a radiation-related malignancy;



(2) $100,000 to the heirs or legatees
per stirpes and not per capita of any person
who dies as a result of a radiation-related
cause;

(3) $1,000 to each person, or his heirs
or legatees per stirpes and not per capita,
who was an inhabitant of Rongelap Atoll ox
Utirikx Atoll on March 1, 1954, and $1,000
to each person, or his heirs or legatees
per stirpes and not per capita, who was a
resident of Bikini Atoll &uring the period
January 1, 1970 to date;

(4) $25,000 or less, as the Secretary
of the In*terior sh211 cdecermine, as "com-

' passionatse compensation” Zor raliologically-
related injuris=s, apart IZrom those mentioned
above. )

Each of these amoun stiould be sublizct to nsgotiztion up to
an agreed unon Nimum ficurs sstablished by tha Interagency
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In hange for wme foracoing, the oa2cols oF
Enewstak, Bilkini, Ponrzlaz = TUtizzk Atolls shzll Trovids
a general relezxsz of i1 1 <h 28 maldieszl clalims =zgainst
the United Stat=: CGovsrnms ani tn=2 Zovernmant of the
Trust Territory oI th= Pac 2 Islzids. aZdition=zlliy,
each person wishing £ yecszive zny of the ebove-~ds:zcoribed
benefits shall proviZz in ance 35 = condition srecedent
to receipt thereci an indi wal reiszse o all h=alth
.and medical clairms.



NEGOTIATING POSITION FOR LAND USE CLAIMS

The United States Government negotiating position ought
"to be as follows:

A. PFuture L2nd Use Policy.
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for a totni of $1,820,
Unidar the Department cf the In*ari mula established to
value Ujelang Atoll, the entirs 1 2 of the atoll
. {1760 acres) is worth $l,7GQ,JUu. Thus, in effect the
Ensvwetak people have received compensation for the full
value of all land on the atoll. Moreover, they are bound
by a release and hold harmless agreemant given for legally
sufficient consideration to the United States.
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Under the circumstances, the initial negotiating
position with the Enewetak people ought to be as follows:

{1) The United States Government will
provide no further monetary compensation
for land use claims;

{(2) The United States Government will
. conplete the present clean-up and re-~
hatilitetion program as planned; and

(3} The United States Government
will previde a follow-up 2rograrm to monitor
tha land of the atoll for radiological con-
tamination.

(4) 1In exchznge for the foregoing,

the Enewetz2X peopla will rsleass the

United Stztes CGovernment and ths Govern-

ment of thea Trust Territory of the Pacific

Islands from any a2nd &il l=nd use clains.

To accommodate uzsirardé bzrczining pressurs, the
Urnited States Covermment should e preparsed ©o nesgotiate
additional cowrznszacicon in & tof2l anmsunt not to a2xos=d
a figure established by the Interzgengy Task Forcs con
Claims.

2. Bikini R=clil,

In comdenzation Zor land us2 clazims, the Bikini
people have received pavments totaling 33,425,000. Under
the Department cf the Intericr formulz established to value
Ujelang Atoll, the =2ntire zn3 area of +the &toil {1322 acres)
has a value of $1,220,20. Thus, evsen cisregarding_the
$£,000,000 spent on clezn-up 2nd rehabilitation, the Bikini
people already have reczived compensztion payments eaqual to
almost twice the value ¢f the entire land area of the atoll.
Moreover, they too are bound by a release and hold harmless
agreement given for legally sufficient consideration to tha

‘United States.

o Under these circumstances, the negotiating
pPosition with the Bikini people ought to be as follows:

(1} The United States Government
will provide no further monetary com-
pensation for land use claims; and



. ~wys+dii to monitor the
- wue atoll for radiological con-
tamlnatlon.

(3) In exchange for the foregoing,
Bikini people will lease the United States
Government and the Government of the Trust
Territory of the Pacific Islands from any
and 211 land use claims.

To acccmmodate upward bargaining pressure, the
United States Gocvarnmant should bz prepared to negotiate
additional compsnsation in a total ¢mount not to exceed
a figure cstablished by the Interagency Task Force on
Claims. Additicnally, the United States Government might
agree to clean-up any m2jor concentraticns of transuranics.

3. Other Atolls.

Should significant contaminaticn be discovered
on other atolls in the Worthern Marshzll Islands, tha
rejotiating position witn the c2o0ple of thoss ztclls

"ought to b= as follcocws:

(1) The Unictead
will provide monetzroy
any such 2znd ng2 <lza
$1,000 per azcrs; =nd

(2) The Unizaed S:cates Governmants
will provids a follow-uD program to monitor
any suczh lzand fcr radliolcgical contanination.

{3) 1In exchangz Zor the foregoing
the people who own rights o any such land

, WwWill r=lzase the United 3tates Government

and the Government of ths Trust Territory
of the Pacific Islands £rom any and all
land us2s clainms. :

To accommodate upward bargaining pressure,
the United States Govarnwent should be prepared to negotiate
additional compensation up to the rate of a per acre figure
established by the Interagency Task Force on Claims. Addi-
tionally, the United States Government might agree to clean-
up any major concentrations of transuranics.



